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In the District Court of the United States In and 
for the District of Montana 


No. 1529. 


UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 


B. W. ALEXANDER, et al, 
Defendants. 


FLATHEAD IRRIGATION DISTRICT, et al, 
Intervenors. 


Be It Remembered that on April 23rd, 1936, the 
Plaintiff filed herein its Bill of Complaint which is 
in the words and figures following, to wit: [2] 
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In the District Court of the United States 
for the District of Montana 
Missoula Division 


No. 1529. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


B. W. ALEXANDER, BECKWITH MERCAN- 
TILE COMPANY, a Montana Corporation, 
JOHN A. HAZEL, THEODORE KNUTSON 
and EDNA I. KNUTSON, his wife, P. W. 
SORENSEN, AVERY A. STEVENS, MEIL 
C. PIERCE, BERT LISH, BERT MYERS 
NELSON, JOHN ELLIS, J. A. McKEEVER, 
AXEL ERICKSON, JOHN MINESINGER 
and ADA B. MINESINGER, his wife, and 
THOMAS WALD, 

Defendants. 


BILL OF COMPLAINT. 


Comes now John B. Tansil, United States Attor- 
ney for the District of Montana, acting under and 
by authority of the Attorney General of the United 
States, brings this Bill of Complaint and alleges: 


I. 
That the defendants, B. W. Alexander, John A. 
Hazel, Theodore Knutson and Edna LI. Knutson, 
his wife, P. W. Sorensen, Avery A. Stevens, Meil 
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C. Pierce, Bert Lish, Bert Myers Nelson, John Ellis, 
J. A. McKeever, Axel Erickson, John Minesinger 
and Ada B. Minesinger, his wife, and Thomas Wald 
are citizens of the United States and the State of 
Montana, and that they reside within the confines 
of the Flathead Indian Reservation in Montana. 
That the Beckwith Mercantile Company is a cor- 
poration created, organized and existing under and 
by virtue of the laws of the State of Montana. 


nF 

That by virtue of a treaty between the United 
States of America and the confederated tribes of 
Flathead, Kootenai and Upper Pend D/’Oriellis 
Indians made July 16, 1855 (12 Stat. 975), ratified 
[3] March 8, 1859, by the Senate of the United 
States and regularly proclaimed by the President of 
the United States April 15, 1859, the confederated 
tribes ceded, released and conveyed to the United 
States all their right, title and interest in and to 
a large portion of the country then occupied or 
claimed by them, being in what is now the north- 
western part of the State of Montana, and the 
United States set aside and then reserved for the 
exclusive use, benefit and occupancy of the said 
confederated tribes and as a general Indian reser- 
vation, upon which might be placed other friendly 
tribes and bands of Indians, a part of the land so 
ceded and relinquished, which part so set aside and 
reserved as an Indian reservation is designated and 
known as the Flathead Indian Reservation; that 
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said. Indian reservation is now situate in the coun- 
ties of Missoula, Lake, Flathead and Sanders, in 
the State of Montana, and its boundaries were at 
the time of the creation of said reservation fixed and 
defined as follows, to wit: Commencing at the source 
of the main branch of the Jocko River; thence along 
the divide separating the waters flowing into the 
Bitter Root River from those flowing into the 
Jocko River, to a point on Clark’s Fork between 
Camas and Horse Prairies; thence northerly to and 
along the divide bounding on the west of the Flat- 
head River, to a point due west from the point half 
way in latitude between the northern and southern 
extremities of the Flathead Lake; thence on a due 
east course to the divide whence the Crow, the 
Pruna, the So-ni-el-em and the Jocko Rivers take 
their rise, and thence southerly along said divide to 
the place of beginning. That ever since said 8th day 
of April, 1859, the above mentioned and described 
tract of land, has been, and the same is now, an 
Indian reservation, subject to the rights of said 
tribes, and the said reservation since said 8th day 
of [4] April, 1859, has been, and now is, occupied 
and inhabited by said tribes of Indians. 


a. 

That by the establishment of this reservation, the 
United States became the trustee of the Confed- 
erated Tribes of the Flathead, Kootenai and Upper 
Pend d’Oreilles Indians, holding legal title to all of 
the lands and waters of the Flathead Indian Reser- 
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vation, which boundaries are defined in paragraph 
2 of this complaint and there was then reserved to 
said Indians for irrigation and other beneficial uses 
upon the lands of said Reservation and exempted 
from appropriation under territorial or State laws 
or otherwise all of the waters upon said reservation, 
including all of the waters of Post Creek, which has 
its source and flows wholly within the boundaries of 
said Reservation. 


IV. 

That by virtue of the Act of Congress of April 
30, 1908 (35 Stat. L. 70, 83), the sum of Fifty 
Thousand ($50,000) Dollars was appropriated from 
public moneys for preliminary surveys, plans and 
estimates of Irrigating systems to irrigate the lands 
allotted by the Act of Congress of April 23, 1904 
(33 Stat. 302), and the unallotted and irrigable 
lands on the Flathead Indian Reservation, and to 
begin construction of the same; that in succeeding 
vears by acts of Congress further amounts were 
appropriated for the construction, operation and 
maintenance of the system thus commenced; that up 
to June 30, 1935 the United States had expended 
the sum of $7,238,189.19 for the construction of the 
Flathead irmgation project in Montana; and that 
the United States now owns, operates and is in con- 
trol of the Flathead irrigation project. That during 
the 1935 irrigation season there were irrigated 
67,513 acres of land through the Flathead irrigation 
project svstem on the Flathead Indian Reservation 
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in Montana; that all of the waters of Post Creek so 
appropriated and diverted by the United States for 
use in its Flathead irrigation project are necessary 
[5] for the successful irrigation of lands lying under 
said project. 


NE 

That at the time of the ratification of said treaty 
of July 16, 1855, and ever since said time continuing 
to the present, Post Creek was and is an existing, 
innavigable stream of water rising in the Mission 
mountains located on the Flathead Indian Reserva- 
tion in Montana, and flowing in a southwesterly 
direction through a well defined channel with natu- 
ral banks, and in its natural course across lands of 
said reservation empties into Mission Creek at a 
point located within said reservation. 


Vi. 

That as further notice to all landowners and set- 
tlers along Post Creek that the United States was 
the sole owner of the waters flowing therein and of 
the right to the use of the same, pursuant to the 
provisions of the Act of Congress of June 17, 1902 
(32 Stat. 388), and under and by virtue of an Act 
of the Legislative Assembly of the State of Mon- 
tana. entitled: ““An Act authorizing the Govern- 
ment of the United States to appropriate the water 
of the streams of the State of Montana * * *” 
approved February 27, 1905 (Revised Codes of 
Montana, 1921, Section 7099), the United States 
through H. N. Savage, Supervising Engineer, Lies. 
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Reclamation Service, thereunto duly authorized by 
the Secretary of the Interior of the United States 
in that behalf, did make the following appropria- 
tions of the waters of Post Creek and its tribu- 
taries :—— 


Date of 
Recordation in 
Office of Connty Vol. & Page 
Clerk & Recorder, Recorded in 
Date of Amount of Missoula Book of 
Appropriation Appropriation County, Montana Water Rights 
Mar. 13,1913 5,000 eubic feet of | April7,1913 Vol. J, p. 21 
water per sec- 
ond of time 
Mar. 31, 1913 500 eubic feet of April 7,1913 Vol. J, p. 13 
water per sec- 
ond of time 
Apr. 5, 1912 500 cubic feet of April 7,1913 Vol. J, p. 25 
Mar. 29, 1913 water per sec- 
ond of time 


[6] 
That the United States applied these waters to 
beneficial use within the time specified by the laws 
of the State of Montana and for the purposes as 
set out in the aforesaid Notices of Appropriation ; 
that the United States has continuously used and is 
now using all of the waters of Post Creek in its 
Flathead Irrigation Project Svstem. 


VII. 

That pursuant to the Acts of Congress of June 
21, 1906 (34 Stat. 354), and May 29, 1908 (35 Stat. 
448), the United States, through its designated 
agent, the Secretary of the Interior, recognized all 
early water vight developments of Indians and 
white settlers on the Flathead Indian Reservation 
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in Montana which had been made prior to the year 
109. 

That a committee appointed by the Secretary of 
the Interior made personal investigations on the 
ground and heard testimony and reviewed surveys 
made by engineers of the United States Reclama- 
tion Service of each tract of land on the Flathead 
Indian Reservation in Montana where irrigation 
had been used and early water right developments 
made prior to the year 1909. 

That on December 10, 1919, this committee re- 
ported to the Secretary of the Interior in regard to 
early developments of water rights on Post Creek 
and other streams within the boundaries of the 
Flathead Indian Reservation in Montana and made 
certain recommendations in accordance with in- 
structions of the Secretary of the Interior issued 
pursuant to law. That the report of said committee 
and its recommendations were approved by said 
Secretary on November 25, 1921. 


Vil, 

That the defendant, B. W. Alexander, is in con- 
trol and possession of the following described lands 
Iving within the Flathead Indian Reservation in 
Montana: 

The East half (#14) of the Northeast quarter 
(NE), of Section Sixteen (16), Township 
Nineteen (19) North, Range Nineteen (19), 
West, Montana Principal Meridian. [7] 
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That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908 on November 29, 
1921 the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 16.8 
acres of the above described tract, formerly known 
as the Duncan McDonald allotment No. 561, to the 
extent of two (2) acre feet of water per acre per 
annum, or a total of 33.6 acre feet per annum. 


TX. 

That the defendants, the Beckwith Mercantile 
Company, a Montana corporation, and John A. 
Hazel, are in control and possession of the following 
described lands lving within the Flathead Indian 
Reservation in Montana: 

The Southwest quarter (SW14) of the North- 
east quarter (NE14) and the Northwest quarter 
(NW14) of the Southeast quarter (SE14) of 
Section Sixteen (16), Township Nineteen (19) 
North, Range Nineteen (19) West, Montana 
Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921, the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 8.2 
acres of the above described tract, formerly known 
as the Florence McDonald allotment No. 560, to the 
extent of two (2) acre feet of water per acre per 
annum, or a total of 16.4 acre feet per annum. 
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K. 

That the defendants, Theodore Knutson and Edna 
I. Knutson, his wife, are in control and possession 
of the following described lands lying within the 
Flathead Indian Reservation in Montana: 

The Southeast quarter (SE14) of the North- 
west quarter (NW14) and the Northeast quar- 
ter (NE) of the Southwest quarter (SW14), 
Section Sixteen (16), Township Nineteen (19) 
North, Range Nineteen (19) West, Montana 
Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921 the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 3.2 
acres of the above described tract, formerly known 
as the Mary C. McDonald allotment No. 559, to the 
extent of two (2) acre feet of water per acre per 
annum, or a total of 6.4 acre feet per annum. [8] 


XI. 

That the defendant, P. W. Sorensen, is in control 
and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana: 

The West half (W1,) of the Southwest quarter 
(SW!4) of Section Sixteen (16), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts on Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
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1921 the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 18.3 
acres of the above described tract, formerly known 
as the Frank Fiddler allotment No. 785, to the ex- 
tent of two (2) acre feet of water per acre per 
annum, or a total of 36.6 acre feet per annum. 


XII. 


That the defendant, Avery A. Stevens, is in con- 
trol and possession of the following described lands 
lying within the Flathead Indian Reservation im 
Montana: 


The Southwest quarter (SW1A) of the North- 
west quarter (NW1,) of Section Sixteen (16), 
Township Nineteen (19) North, Range Nine- 
teen (19) West, Montana Principal Meridian, 
and the Southeast quarter (SE1!4) of the North- 
east quarter (NE14,) of Section Seventeen (17), 
Township Nineteen (19) North, Range Nine- 
teen (19) West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts on Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921, the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 11.1 
acres of the above described tract, formerly known 
as the William Deschamps allotment No. 781, to the 
extent of two (2) aere feet of water per acre per 
annum. or a total of 22.2 acre feet per annum. 
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XITTI. 

That the defendants, Avery A. Stevens and Meil 
C. Pierce, are in control and possession of the fol- 
lowing described lands lying within the Flathead 
Indian Reservation in Montana: 

The East half (14) of the Southeast quarter 
(SE!4) of Section 17, Township Nineteen (19) 
North, Range Nineteen (19) West, Montana 
Principal Meridian. 

That pursuant to the aforesaid Acts on Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921 the Secretary of the Interior granted [9] a 
valid and subsisting water right from Post Creek 
to 10.3 acres of the above described tract, formerly 
known as the Edward Deschamps allotment No. 783, 
to the extent of two (2) acre feet of water per acre 
per annum, or a total of 20.6 acre feet per annum. 


OEY. 

That the defendants, Bert Lish, Bert Myers Nel- 
son and John Ellis, are in control and possession of 
the following deseribed lands lving within the Flat- 
head Indian Reservation in Montana: 

The West half (W14) of the Southeast quarter 
(SE!4) of Section Seventeen (17), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 

That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921 the Secretary of the Interior granted a valid 
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and subsisting water right from Post Creek to 14.1 
acres of the above described tract, formerly known 
as the Ora Deschamps allotment No. 784, to the 
extent of two (2) acre feet of water per acre per 
annum, or a total of 28.2 acre feet per annum. 


That the defendant, J. A. McKeever, is in control 
and possession of the following described lands 
lving within the Flathead Indian Reservation in 
Montana: 

The North half (NI) of the Northwest quar- 
ter (NW14) of Section Twenty-one (21), 
Township Nineteen (19) North, Range Nine- 
teen (19) West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908 on November 25, 
1921 the Secretary of the Interior granted a valid 
and subsisting water right from Post Creek to 1.4 
acres of the above described tract, formerly known 
as the Caroline McKeever allotment No. 791, to the 
extent of two (2) acre feet per acre per annum, or 
a total of 2.8 acre feet per annum. 


XVI. 

That during the months of June, July, August 
and September of the ivigation season in the vear 
1935, the said defendants, B. W. Alexander, the 
Beckwith Mercantile Company, a Montana corpora- 
tion, John A. Hazel, Theodore Knutson and Edna 
YT. Knutson, his wife, P. W. Sorensen, Avery A. 
Stevens, Meil C. Pierce, Bert Lish, Bert Mvers 
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Nelson and J. A. [10] McKeever, wrongfully and 
unlawfully diverted from Post Creek. through a 
private ditch known as the McDonald-Deschamps 
Ditch, 1051.91 acre feet of water, that the amounts 
they were lawfuly entitled to divert under the Sec- 
retary of the Interior’s decrees of November 25, 
1921, were 166.8 acre feet of water during the entire 
year of 1935; that said defendants threaten to con- 
tinue to unlawfully divert said excessive amounts of 
waters of Post Creek contrary to the decrees of the 
Secretary of the Interior and unless enjoined and 
restrained will continue so to do. 


Sev IT 
That the defendant, Axel Erickson, is in control 
and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana: 
The North half (N14) of the Northwest quar- 
ter (NW14) of Section Seventeen (17), Eown- 
ship Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts on Congress 
of June 21, 1906 and May 29, 1908 on November 
25, 1921 the Secretary of the Interior granted a 
valid and subsisting water right from Post Creek to 
77.4 acres of the above described tract, known as 
the Julia Minesinger allotment No. 691, to the ex- 
tent of two (2) acre feet of water per acre per 
annum, or a total of 154.8 acre feet per annum. 
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Po bl 
That the defendants, John Minesinger and Ada B. 
Minesinger, his wife, are in control and possession 
of the following described lands lying within the 
Flathead Indian Reservation in Montana: 
The South half (S44) of the Northwest quarter 
(NW14) of Section Seventeen (17), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908, on November 
25, 1921 the Secretary of the Interior granted a 
valid and subsisting water right from Post Creek 
to 75.4 acres of the above described tract, formerly 
known as the John Minesinger allotment No. 690, to 
the extent of two (2) acre feet of water per acre 
per annum, or a total of 150.8 acre feet per annum. 


ZOE, 

That the defendant, Thomas Wald, is in posses- 
sion and control of the following described lands 
{ving within the Flathead Indian Reservation m 
Montana: [11] 

The West half (W144) of the Southwest quarter 
(SWI4) of Section Seventeen (17), Township 
Nineteen (19) North. Range Nineteen (19) 
West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1806 and May 29, 1908, on November 
25, 1921 the Secretary of the Interior granted a 
valid and subsisting water right from Post Creek 
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to 52.3 acres of the above described tract, formerly 
known as the James Waymack allotment No. 689, 
to the extent of two (2) acre feet of water per acre 
per annum, or a total of 104.6 acre feet per annum. 


XX. 

That the defendant, ‘Thomas Wald, is also in con- 
trol and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana: 

The East half (E14) of the Southwest quarter 
(SE14) of Section Bighteen (18), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


That pursuant to the aforesaid Acts of Congress 
of June 21, 1906 and May 29, 1908, on November 
25, 1921 the Secretary of the Interior granted a 
valid and subsisting water right from Post Creek 
to 80 acres of the above described tract, formerly 
known as the Emma M. Magee allotment No. 688, to 
the extent of two (2) acre feet of water per acre 
per annum, or a total of 160 acre feet per annum. 


XXL. 

That during the months of June, July, August 
and September of the irrigation season in the vear 
1935, the said defendants, Axel Erickson, John 
Minesinger and Ada 8B. Minesinger, his wife, and 
[12] Thomas Wald, wrongfully and unlawfully di- 
verted from Post Creek through a private ditch 
known as the Magee-Minesinger Ditch, 2180.9 acre 
feet of water; that the amounts they were lawfully 
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entitled to divert under the Secretary of the In- 
terior’s decree of November 25, 1921, were 570.2 
acre feet of water during the entire year of 1935; 
that said defendants threaten to continue to unlaw- 
fully divert said excessive amounts of water of Post 
Creek contrary to the decree of the Secretary of the 
Interior and unless enjoined and restrained will 
continue so to do. 


XXII. 

That pursuant to the Act of Congress of May 29, 
1908 (35 Stat. 448), on November 25, 1921, the Sec- 
retary of the Interior promulgated certain rules and 
regulations in respect to all persons, on the Flathead 
Indian Reservation in Montana, using water under 
a decree of the Secretary of the Interior, whereby 
all affected persons, including said defendants were 
directed to install suitable headgates at the point 
where their private ditch taps the stream and at 
some suitable place on said ditch, as near the head 
thereof as practicable, place and maintain a proper 
measuring box, weir or other appliance for the 
measurement of water flowing in said ditch. 


NaI. 

That on several occasions during the irrigation 
season of 1935, [13] Henry Gerharz, as Project 
Engineer of the Flathead Irrigation Project and 
Water Commissioner for the Flathead Indian Res- 
ervation, the designated agent of the Secretary of 
the Interior, notified all of the defendants herein of 
the above regulations of the Secretary of the In- 
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terior and demanded of said defendants that they 
comply with the same. That said defendants, each 
and all of them have wholly failed, have refused and 
continue to refuse to comply with said rules and 
regulations promulgated as aforesaid. 


XXIM, 

That on several occasions during the irrigation 
season of 1935, Henry Gerharz, as Project Engineer 
of the Flathead Irrigation Project and Water Com- 
missioner for the Flathead Indian Reservation, the 
designated agent of the Secretary of the Interior, 
notified all of the defendants herein of the amounts 
of water decreed their lands by the Secretary of the 
Interior; that they were diverting in excess of the 
amounts allowed; and demanded of said defendants 
that they hmit their diversions to the amounts so 
allowed by said Secretary. That said defendants 
wholly refused to cut down their diversions and con- 
tinued to divert said waters of Post Creek in excess 
of the amounts decreed as aforesaid. 


XXV. 

That the said defendants in diverting and using 
the waters of Post Creek in excess of the amounts 
allowed by the Secretary of the Interior, as afore- 
said, have been acting entirely without right and 
wrongfully and unlawfully, and without the consent 
of this plaintiff or any of its officers or agents, the 
superintendent of the Flathead Indian Reservation, 
the Flathead tribe of Indians, the project engineer 
of the Flathead irrigation project, the Water Com- 
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missioner for the Flathead Indian Reservation, or 
anyone who could lawfully give such consent. 


XXVI. 

That said defendants in so doing the acts com- 
plained of have deprived the Flathead irrigation 
project of large amounts of water for use in its 
system for distribution to other lands lying under 
its [14] canals. That said water so diverted in excess 
of the amounts allowed by the Secretary of the 
Interior pursuant to law are necessary for the suc- 
cessful cultivation of other lands lying under the 
Flathead irrigation project system and the growing 
of crops thereon and have caused said lands to have 
available therefor an inadequate supply of water. 


XXVIT. 

That by reason of the refusal of said defendants 
to abide by the regulations of the Secretary of the 
Interior made pursuant to Jaw in failing to have 
suitable head gates installed at the points where the 
McDonald-Deschamp and the Magee-Minesinger 
ditches tap Post Creek and in failing to install at 
some suitable place on said ditches and as near the 
heads thereof as practicable a proper measuring 
box, weir, or other apphance for the measurement 
of the water flowing in said ditch and in failing to 
measure the water used upon their lands and wrong- 
fully and unlawfully diverting through said ditches 
excessive amounts of water, great and ivreparable 
injury, loss and damage has been suffered by the 
plaintiff, and such irreparable injury, loss and dam- 


B.W. Alexander et al. 21 


age will continue to be suffered by plaintiff so long 
as said water is so diverted and taken; that by rea- 
son of the plaintiff being unable to deliver sufficient 
waters to other lands lying under its project system 
necessary for the successful cultivation of the same, 
largely aggravated as a result of these unlawful and 
excessive diversions, many tracts of land, which 
would be paying plaintiff operation and mainte- 
nance charges, are not being farmed because of the 
shortage of water as aforesaid. 

That great and irreparable loss and damage 1s 
being caused plaintiff and its irrigation project 
system by the excessive diversions of the defendants 
and each of them, and by their interference with 
said irrigation project system by the excessive di- 
versions of the defendants and each of them, and 
by their interference with said irrigation project so 
puilt and constructed as aforesaid, and by the taking 
therefrom of waters lawfuly belonging to this plain- 
tiff for [15] use in its irrigation project system, and 
to which it is entitled to have flow to and through 
the said Flathead irrigation project. 


XX VO. 

That said plaintiff has no plain, speedy, adequate 
or complete remedy at law, or otherwise, nor any 
remedy whatsoever except in a Court of Equity 
where such matters are cognizable. 

Wherefore said plaintiff prays that a permanent 
injunction issue enjoining and restraining the said 
defendants, their agents, servants, or employees, 
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and all persons claiming under, through or by them, 
from diverting any waters of Post Creek, and its 
tributaries, in excess of the amounts decreed by the 
Secretary of the Interior, as aforesaid, and from 
diverting any waters of Post Creek, and its tribu- 
taries to said lands described herein, owned by them 
or in their control, until said defendants have in- 
stalled suitable head gates at the points where the 
McDonald-Deschamp and the Magee-Minesinger 
ditches tap Post Creek, and until they have placed 
a proper measuring box, weir, or other appliance 
for the measurement of the waters flowing in said 
ditches, at some suitable place on said ditches; that 
plaintiff have and recover its costs and disburse- 
ments herein expended, and that said plaintiff have 
such other and further relief as shall appear to the 
Court meet and proper. 
JOHN B. TANSIL, 
United States Attorney for 
the District of Montana. 
KENNETH R. L. SIMMONS, 
District Counsel, Department 
of the Interior, United 
States Indian Irrigation 
Service. 
[ Verification ] 
[Endorsed]: Filed April 23, 1936. C. R. Garlow, 
Clerk, U. S. District Court, District of Montana. ] 


[16] 
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Thereafter, on May 19, 1936, Demurrer to Com- 
plaint was filed herein, in the words and figures 
following, to wit: [17] 

[Title of District Court and Cause. ] 


DEMURRER 
(of all defendants) 


Now come the defendants above named and demur 
to the complaint of plaintiff filed herein, and as 
grounds therefor allege: 


I. 
That the complaint does not state facts sufficient 
to constitute a cause of action against these de- 
fendants or each or any of them. 


IL. 

That the complaint is ambiguous: 

1. That it cannot be ascertained from said com- 
plaint what interest plaintiff has in or right to 
defendants’ lands described, or what interest in, or 
right to any appurtenance thereto belonging. 

2. The amount, of water admittedly defendants 
own or have the right to the use of cannot be ascer- 
tained from said complaint. While the complaint 
alleges ‘‘acre feet’’, there is no such measurement 
authorized or recognized in the State of Montana. 

3. ‘That it cannot, be ascertained from said com- 
plaint whether plaintiff, as sole owner of the lands 
and water on the Flathead Indian Reservation 
claims the right to interfere with defendants’ use 
of the water, or whether, as an appropriator of 
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water under the laws of the State of Montana, there 
is a conflict in the use of said water, and that this 
is an action for the protection of rights acquired 
to the waters of Post Creek. [18] 


OTT. 

That the complaint is unintelligible and uncertain 
in this: 

1. In Paragraph 2 of said complaint it is claimed 
that the United States set aside and reserved for 
the exclusive use, benefit and occupancy of the Con- 
federated Tribes a general Indian Reservation, and 
whereas said Treaty referred to expressly reserved 
from the lands ceded to the United States for the 
use and occupation of the said Confederated Tribes 
and as a general Indian Reservation certain de- 
scribed lands, and such reserved lands were never 
ceded to the United States, according to the said 
Treaty, and the United States never, at any time, 
became the owner of any of said lands, or any of 
the water thereon. 


TN, 

1. There is a defect of parties defendant in that 
this is an action to adjudicate the waters of Post 
Creek and it is alleged that the distribution and 
use of said water is under the jurisdiction of the 
Secretary of the Interior, and therefore the Secre- 
tary of the Interior is a necessary party to this 
action. 

2. The complaint sets forth that this water is 
under the supervision and control of one Henry 
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Gerharz as Project Manager of the Flathead Irri- 
gation Project and as Water Commissioner for the 
Flathead Irrigation District and therefore said 
Henry Gerharz, as such alleged Project Manager, 
and such alleged Water Commissioner, is a neces- 
sary party so that his acts may be controlled by this 
Court in a final decree. 

3. Said complaint alleges other rights to the use 
of the waters of Post Creek, and many other ditches, 
the owners of [19] which are necessary defendants 
in order that, the whole controversy may be settled 
in one action if this is an action to have adjudicated 
the various rights on Post Creek. 

4. There is a misjoiner of parties defendant in 
that two ditch owners are set out and described 
in the complaint and the owners of which ditches 
have no connection one with the other, and therefore 
all of the parties using water on Post Creek should 
be brought in on one complaint, or this action 
should be dismissed as to one or the other of the 
owners of the two ditches mentioned. 


Dated this 19th day of May, 1936. 
ELMER EK. HERSHEY 
Missoula, Montana 
Attorney for defendants. 
[Endorsed]: Filed May 19, 1936. C. R. Garlow, 
Clerk, U. S. District Court, District of Montana. 
[20] 
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That on September 14, 1936, Order overruling 
Demurrer was duly entered herein, in the words 
and figures following, to wit: [21] 


[Title of District Court and Cause. ] 


ORDER OVERRULING DEMURRER TO 
BILL OF COMPLAINT. 


The bill of complaint in this case is far from a 
model of good pleading, however, it is, In my opin- 
ion, sufficient to withstand the attack made upon it. 
(Treaty of July 16, 1855, 12 Stat. L. 975; 2 Kappler 
Indian Laws and Treaties, 722, 723 and 724; Fet- 
cher v. Peck, 6 Cranch 142, 10 U. 8S. 79; Johnson 
& Graham’s Lessee v. McIntosh, 8 Wheat. 572, 21 
U. §S. 252; American Insurance Company v. 356 
Bales of Cotton, 1 Pet. 541, 26 U. 8. 411; Beecher 
v. Wetherby, 95 U. S. 517; Minnesota v. Hitchcock, 
185 U. 8. 378, 389; U. 8. v. Richert, 188 U. 8. 482; 
U. S. v. Joseph, 94 U. 8. 618; U. S. v. Celestine, 
215 U. 8S. 278; Hallowell v. U. S., 221 Ul seme aie 
Ex Parte Van Moore, 221 Fed. 968; U. S. v. Wight- 
man, 230 Fed. 218; Lone Wolf v. Hitchcock, 187 
U. S. 553; Spaulding v. Chandler, 160 U. 8. 395; 
Secs. 1 & 17 of the Organic Act of the Territory 
of Montana, approved May 26, 1864, 18 Stat. 85; 
Sec. 4 of the Enabling Act, approved February 22, 
1889, 25 Stat. 676; Ordinance No. 1, Second, Con- 
stitution of the State of Montana; Winters v. U. S., 
207 U. S. 563, 148 Fed. 684 and 148 Fed. 749; 
Conrad Investment Company v. U. S., 161 Fed. 829 
and 156 Fed. 124; North Side Canal Company v. 
Twin Falls Canal Company, 12 Fed. 2d 311, 314) 
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It follows that the demurrer, both general and 
special, to the bill of complaint on file herein should 
be and it is hereby overruled. The defendants are, 
and each of them is, granted an exception to this 
ruling and ten (10) days after written notice 
thereof in which to plead further if so advised. 


Done September 14, 1936. 


JAMES H. BALDWIN 
United States District Judge, 
District of Montana. 


[Endorsed]: Filed Sept. 14, 1986. C. R. Garlow, 
Clerk, U. S. District Court, District of Montana. 


[22] 


Thereafter, on September 23, 1936, an Answer 
was duly filed herein, in the words and figures fol- 
lowing, to wit: [23] 


[Title of District Court and Cause. ] 
ANSWER 


Now comes B. W. Alexander, Beckwith Mercan- 
tile Company, a corporation, John A. Hazel, Theor- 
dore Knutson and Edna I. Knutson, his wife, P. W. 
Sorensen, Avery A. Stevens, Meil OC. Pierce, Bert 
Lish, John Minesinger and Ada B. Minesinger, his 
wife, and Thomas Wald and for their answer to the 
bill of complaint filed herein admit, deny and allege 
as follows: 


28 United States of America vs. 


ts 

Admit that the defendants herein named are citi- 
zens of the United States and the State of Montana, 
and that, they reside in Lake County, Montana. 
Admit that the Beckwith Mercantile Company is a 
corporation created, organized and existing under 
and by virtue of the laws of the State of Montana. 
Deny all other allegations of Paragraph 1 not here- 
tofore admitted. 

II. 

Admit that a treaty between the United States of 
America and the confederated tribes of Flathead, 
Kootenai and Upper Pend D’Orielle Indians was 
made and ratified and proclaimed as set forth in 
Paragraph II of said complaint. 

Admit that said confederated tribes ceded, relin- 
quished and conveyed to the United States a large 
part of the country then owned or claimed by them. 

Deny that, the United States set aside and then 
reserved for the exclusive use, benefit and occupancy 
of said confederated tribes as a general Indian 
reservation any part of the land so ceded, relin- 
quished or conveyed. Deny that the [24] Indian 
reservation designated and known as the Flathead 
Indian Reservation is a part of the lands ceded, re- 
linquished or conveyed to the United States by said 
treaty. Deny that the lands described in said Para- 
graph 2 is now an Indian reservation subject to the 
rights of said tribe or otherwise. Deny that the 
lands so described in said paragraph 2 since said 
8th day of April, 1859 have been, or now are, oc- 
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eupied or inhabited by said tribe of Indians as 
alleged in said paragraph. 

These defendants deny all of the allegations of 
Paragraph 2 not herein admitted. 


IIf. 

Deny that by the establishment of this reservation 
the United States, as sole owner of the lands and 
waters thereon, or as part owner or any owner 
whatever, made any reservation for irrigation or 
other beneficial use upon the lands of said reserva- 
tion, and deny that the United States exempted 
from appropriation under territorial or state law 
or otherwise all or any of the waters upon said res- 
ervation, either the waters of Post Creek or at all. 

Deny each and every allegation of Paragraph 3 
not herein admitted. 


IV. 

These defendants deny that they have any infor- 
mation sufficient to form a belief as to the allega- 
tions of Paragraph 4 of said bill of complaint and 
for this reason deny each and every allegation of 
Paragraph 4. 

V. 

Admit that, Post Creek at all times was and is 
an existing, unnavigable and innavigable stream of 
water rising in the [25] Mission Mountains in Mon- 
tana and that it flows in a southwesterly direction 
through a well defined channel with natural banks. 

Deny all other allegations of Paragraph 5. 
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VI. 
Deny the allegations of Paragraph 6 and the 
whole thereof. 


VII. 
Deny the allegations of Paragraph 7 and the 
whole thereof. 


VITI. 

Admit that the defendant B. W. Alexander is in 
control and possession of the lands described in said 
complaint, and admit that said lands were allotted 
to Dunean MeDonald, No. 561. 

Deny all other allegations of said paragraph 8. 


IX. 

Admit that the defendants, the Beckwith Merecan- 
tile Company, a Montana corporation, and John A. 
Hazel are in control and possession of the lands 
described in Paragraph 9 and admit that said lands 
were allotted to Florence McDonald No. 560. 

Deny all other allegations of said Paragraph 9. 


x. 

Admit that the defendants Theodore Knutson and 
Edna I. Knutson, his wife, are in control and pos- 
session of the lands described in Paragraph 10, and 
admit that said lands were allotted to Mary C. 
MeDonald, No. 559. 

Deny all other allegations of said Paragraph 10. 
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XI. 

Admit, that the defendant P. W. Sorensen is in 
control and possession of the lands described in 
Paragraph 11, and admit that said lands were al- 
lotted to Frank Fiddler, No. 785. 

Deny all other allegations of said Paragraph 11. 

[26] 
XII. 

Admit that the defendant Avery A. Stevens is in 
eontrol and possession of the lands described in 
Paragraph 12, and admit that said lands were al- 
lotted to William Deschamps, No. 781. 

Deny all other allegations of said Paragraph 12. 


XIII. 

Admit that the defendants Avery A. Stevens and 
Neil C. Pierce are in control and possession of the 
land described in Paragraph 18, and admit that 
said lands were allotted to Edward Deschamps, No. 
783. 

Deny all other allegations of said Paragraph 13. 


XIV. 

Admit that the defendant Bert Lish is in control 
and possession of the Southwest Quarter of the 
Southeast Quarter of Section 17, Township 19 North, 
Range 19 West Montana Meridian, and admit that 
said Jands were allotted to Ora Deschamps, No. 784. 

Deny all other allegations of said Paragraph 14. 


XV. 
Deny the allegations of Paragraph 16 and the 
whole thereof. 
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XVI. 

Admit that the defendants John Minesinger and 
Ada B. Minesinger are in control and possession 
of the lands described in Paragraph 18, and admit 
that said lands were allotted to John Minesinger, 
No. 690. 

Deny all other allegations of said Paragraph 18. 


XVII. 

Admit that the defendant Thomas Wald is in con- 
trol and possession of the lands described in Para- 
graph 19, and admit that [27] said lands were al- 
lotted to James Waymack, No. 689. 

Deny all other allegations of said Paragraph 19. 


XVIII. 

Admit that the defendant Thomas Wald is in 
control and possession of the lands described in 
Paragraph 20, and admit that said lands were al- 
lotted to Emma M. Magee, No. 688. 

Deny all other allegations of said Paragraph 20. 


XE. 
Deny the allegations of Paragraph 21 and the 
whole thereof. 
XX. 
Deny the allegations of Paragraph 22 and the 
whole thereof. 
XXI. 
Deny each and all the allegations contained in 
said bill of complaint, not herein specifically ad- 
mitted, qualified or denied. 
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These Defendants, Further Answering the Bill 
of Complaint of Plaintiff Herein, and as a New 
Matter Entitling Them to Affirmative Relief, Allege 
as Follows: 

J. That on the 16th day of July, 1855 a treaty 
was made and concluded on the part of the United 
States of America and the confederated tribes of 
Flathead, Kootenai and Upper Pend D/’Oriellis 
Indians whereby said Indians ceded, relinquished 
and conveyed to the United States all their right, 
title and interest in and to the country owned or 
claimed by them, particularly bounded and described 
in Article 1 of said treaty. Article 2 of said treaty 
reserved from the lands ceded for the use and occu- 
pation of said confederated tribes, as a general In- 
dian reservation, certain lands to be known as the 
Flathead Indian Reservation. 

Said tract was to be set apart, and, so far as 
necessary, surveyed and marked out for the exclu- 
sive use and benefit of said confederated tribes as 
an Indian Reservation. No white man was to be 
permitted to reside upon said reservation without 
the [28] permission of said confederated tribes. 

Pee On April 23, 1904 (33 Stat. L. p. 302) Con- 
eress of the United States passed an Act for the sur- 
vey and allotment of the lands embraced within 
said Indian reservation and the sale of all surplus 
lands after allotment, and in said Act made express 
provision that the United States, the plaintiff here- 
in, should not be bound to purchase anv portion of 
the lands of said Indian reservation. 
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3. That said lands on said reservation, and par- 
ticularly the lands described in plaintiff’s complaint 
and this answer, are arid lands and require artificial 
irrigation in order to produce crops to the full ex- 
tent of the soil thereof, and that generally one inch 
per acre is at all times necessary and required for 
the irrigation of said lands; that beneficial use is 
the measure of the right in the irrigation of said 
land. 

That on or about the first day of May, 1905 what 
is known as the McDonald-Deschamps Ditch was 
dug and constructed from Post Creek to the lands 
hereinafter described with a carrying capacity of 
500 inches, or 1214 cubic feet of water per second of 
time, and the Indian allottees who dug said ditch 
appropriated through said ditch sufficient water to 
irrigate their land as hereinafter set forth; and on 
or about the first day of May, 1906, the ditch known 
as the Magee-Minesinger ditch was dug and con- 
structed from Post Creek to the lands hereinafter 
described, said ditch having a carrying capacity of 
600 inches or 15 cubic feet of water per second of 
time, and the Indian allottees who dug said ditch 
appropriated, through said ditch, sufficient water to 
irrigate their lands as hereinafter set forth. [29] 

That trust patents issued to each of said Indian 
allottees on or about October 8, 1908, and thereafter 
fee patents were issued to each of said Indian allot- 
tees, and said Indian allottees thereby became the 
sole owner in fee of said lands, with all the rights, 
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privileges, immunities and appurtenances of what- 
soever nature thereunto belonging, including the 
water appurtenant thereto appropriated through 
said McDonald-Deschamps Ditch and said Magee- 
Minesinger Ditch and lateral ditches dug and con- 
structed, carrying water to the lands so owned by 
each; that the defendants herein became the pur- 
chasers of said lands, with all the rights, privileges, 
immunities and appurtenances of whatsoever ha- 
ture, and now are the owners of said lands and water 
right from Post Creek. 

4. That the following parties, defendants herein, 
are the owners of the lands in their control and 
possession, and water from the McDonald-Deschamps 
Ditch, to-wit: 

(a) B. W. Alexander is the owner of the lands 
patented to Duncan McDonald under allotment No. 
561, described as follows: 

The East Half of the Northeast Quarter of 
Section 16, Township 19 North, Range 19 West 
Montana Meridian. 


That said defendant is using 50 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the McDon- 
ald-Deschamps Ditch as aforesaid. 

(b) The Beckwith Merchantile Company, a Mon- 
tana corporation, and John A. Hazel, are the own- 
ers of the lands patented to Florence McDonald 
under allotment No. 560, described as follows: 
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The Southwest Quarter of the Northeast 
Quarter and the Northwest Quarter of the 
Southeast Quarter of Section 16, Township 19, 
North Range 19 West, Montana Meridian. 


That said defendants are using 50 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly [80] irrigate said 80 acres of 
land. Said appropriation was made through the Me- 
Donald-Deschamps Ditch as aforesaid: 

(c) That Thecdore Knutson and Edna I. Knut- 
son, his wife, are the owners of the lands patented 
to Mary G. McDonald under allotment No. 559, de- 
scribed as follows: 

The Southeast Quarter of the Northwest 
Quarter and the Northeast Quarter of the 
Southwest Quarter, Section 16, Township 19, 
North, Range 19 West Montana Meridian. 


That said defendants are using 40 inches of water 
on said 80 acres and the same is necessary and re- 
quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the McDon- 
ald-Deschamps Ditch as aforesaid. 

(d) That P. W. Sorensen is the owner of the 
lands patented to Frank Fiddler under allotment 
No. 785, described as follows: 

The West Half of the Southwest Quarter of 
Section 16, Township 19 North, Range 19 West, 
Montana Meridian. 


That said defendant is using 50 inches of water 
on said 80 acres, and the same is necessary and re- 
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quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the McDon- 
ald-Deschamps Ditch as aforesaid. 

(e) That Avery A. Stevens is the owner of the 
lands patented to William Deschamps under allot- 
ment No. 781, described as follows: 

The Southwest Quarter of the Northwest 
Quarter of Section 16, Township 19 North, 
Range 19 West Montana Meridian, and the 
Southeast Quarter of the Northeast Quarter of 
Section 17, Township 19 North, Range 19 West 
Montana Meridian. 


That said defendant is using 40 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly [31] irrigate said 80 acres of 
land. Said appropriation was made through the 
McDonald-Deschamps Ditch as aforesaid. 

Also, that Avery A. Stevens is the owner of the 
lands patented to Edward Deschamps under allot- 
ment No. 785, described as follows: 

The North thirty acres of the Northeast Quar- 
ter of the Southeast Quarter, Section 17, Town- 
ship 19, North, Range 19 West, Montana Merid- 
ian. 


That said defendant is using 30 inches of water 
on said 30 acres, and the same is necessary and re- 
quired to properly irrigate said 30 acres of land. 
Said appropriation was made through the McDon- 
ald-Deschamps Ditch as aforesaid. 
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(f) That Meil C. Pierce is the owner of the lands 
patented to Edward Deschamps under Allotment No. 
785, described as follows: 

The South 10 acres of the Northeast Quarter 
of the Southeast Quarter and the Southeast 
Quarter of the Southeast Quarter, Section 17, 
Township 19, North, Range 19 West Montana 
Meridian. 


That said defendant is using 50 inches of water on 
said 50 acres, and the same is necessary and required 
to properly irrigate said 50 acres of land. Said ap- 
propriation was made through the McDonald-Des- 
champs Ditch as aforesaid. 

(g) That Bert Lish is the owner of the lands 
patented to Ora Deschamps under allotment No. 
784, described as follows: 

The Southwest Quarter of the Southeast 
Quarter of Section 17, Township 19 North, 
Range 19 West Montana Meridian. 


That said defendant is using 40 inches of water 
on said 40 acres, and the same is necessary and re- 
quired to properly irrigate said 40 acres of land. 
Said appropriation was made through the McDon- 
ald-Deschamps Ditch as aforesaid. [82] 

5. That said water so appropriated by each of 
the foregoing parties can be used upon all of the 
lands herein deseribed. 

6. That the following parties, defendants herein, 
are the owners of the lands in their control and pos- 
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session and the water from the Magee-Minesinger 
Ditch, to-wit: 

(a) That John Minesinger and Ada B. Minesin- 
ger, his wife, are the owners of the lands patented 
to John Minesinger under allotment No. 690, de- 
scribed as follows: 

The South Half of the Northwest Quarter of 
Section 17, Township 19 North, Range 19 West 
Montana Meridian. 


That said defendants are using 80 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the Magee- 
Minesinger Ditch as aforesaid. 

(b) That Thomas Wald is the owner of the lands 
patented to James Waymack under allotment No. 
689, described as follows: 

The West Half of the Southwest Quarter of 
Section 17, Township 12 North, Range 19 West, 
Montana Meridian. 


That said defendant is using 80 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the Magee 
Minesinger Ditch as aforesaid. 

Also, that Thomas Wald is the owner of the lands 
patented to Emma Magee under allotment No. 688, 
described as follows: 

The East Half of the Southeast Quarter of 
Section 18, Township 19 North, Range 19 West, 
Montana Meridian. [33] 
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That said defendant is using 80 inches of water 
on said 80 acres, and the same is necessary and re- 
quired to properly irrigate said 80 acres of land. 
Said appropriation was made through the Magee- 
Minesinger Ditch as aforesaid. 

7. That these defendants are ready and willing 
at all times to place proper measuring devices in 
their several ditches so that the water received by 
each of them may be properly measured. 

8. That the waters appropriated for the irriga- 
tion of the foregoing lands are sufficient to irrigate 
said lands, and is all the water that these defend- 
ants have been using for the irrigation of their 
lands, but that plaintiff has, from time to time, been 
charging these defendants with water from the Ree- 
lamation Service never used, and through ditches 
never dug, under the pretense that said lands re- 
quire additional water from the Reclamation Serv- 
ice. 


Wherefore, the following defendants pray that 
they be decreed to be the owners and entitled to 
use the water appropriated through the McDonald- 
Deschamps Ditch as follows: 

To defendant B. W. Alexander 50 Inches 
To defendants Theodore Knutson and 

Edna Knutson, his wife 40 Inches 
To defendant P. W. Sorensen 50 Inches 
To defendant Avery A. Stevens 70 Inches 
To defendant Meil C. Pierce 50 Inches 
To defendant Bert Lish 40 Inches 
To defendants Beckwith Mercantile 

Company and John A. Hazel 50 Inches 
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And the following defendants pray that they be 
decreed to be the owners and entitled to use the water 
appropriated through the Magee-Minesinger Ditch 
as follows: 

To defendants John Minesinger and 
Ada I. Minesinger, his wife 80 Inches 
To defendant Thomas Wald 160 Inches [34] 


And that plaintiff be restrained from interfering 
with their said several rights, and from charging 
these defendants for the use of water never deliv- 
ered and through ditches never dug, and that de- 
fendants have such other and further relief as shall 
appear to the Court proper, including the costs of 
these defendants herein expended. 

ELMER KE. HERSHEY 
Attorney for these answering 
defendants. 

[ Verification ] 

[Endorsed]: Filed September 23, 1936. C. R. Gar- 


low, Clerk, U. S. District Court, District of Mon- 
tana. [35] 


Thereafter, on September 29th, 1936, Plaintiff’s 
Reply to Answer was duly filed herein, in the words 
and figures following, to wit: [36] 
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[Title of District Court and Cause. ] 
Ree Ly 


Comes now the plaintiff, and for reply to the fur- 
ther answer, and new matter set out therein of the 
defendants, B. W. Alexander, Beckwith Mercan- 
tile Company, a Montana Corporation, John A. Ha- 
zel, Theodore Knutson and Edna I. Knutson, his 
wife, P. W. Sorensen, Avery A. Stevens, Meil C. 
Pierce, Bert Lish, John Minesinger and Ada B. 
Minesinger, his wife, and Thomas Wald, admits, 
denies and alleges as follows, to-wit: 


I. 
Admits the allegations contained in Paragraph 1 
of said further answer. 


II. 
Admits the enactment into law of the Act, of Con- 
gress of April 23, 1904 (33 Stat. L. 302). 


it: 

Admits that said lands on the reservation and the 
lands described in plaintiff’s bill of complaint are 
arid lands and require artificial irrigation in order 
to produce crops to the full extent of the soil there- 
of. Denies that generally one inch per acre is at all 
times necessary and required for the irrigation of 
said Jands and that beneficial use is the measure of 
the right in the irrigation of said land. 


Replying to the second paragraph of paragraph 3 
of defendants’ further answer, plaintiff denies that 


B.W. Alexander et al. 43 


the McDonald-Deschamps ditch was dug and con- 
structed in May, 1905 with a carrying capacity of 
500 inches or 1214 cubic feet of water per second of 
time and denies that the Indian allottees who dug 
said ditch appropriated through said ditch sufficient 
water to irrigate [37] their lands in the amounts 
set forth in their further answer. 

Plaintiff denies that the Magee-Minesinger ditch 
was dug and constructed in May 1905, with a car- 
rying capacity of 600 inches or 15 cubic feet of 
water per second of time, and denies that, the Indian 
allottees who dug said ditch appropriated through 
said ditch sufficient water to irrigate their lands in 
the amounts set forth in their further answer. 

And in this connection, plaintiff alleges that in 
1906 Joseph McDonald, William, Edward and Jo- 
seph Deschamps constructed a ditch diverting water 
from Post Creek at a point on the left bank in the 
Southeast quarter of the Northwest quarter of the 
Northeast quarter (SEI, NW14 NE14) of Section 
Ten (10), Township Nineteen (19) North, Range 
Nineteen (19), West, M. P. M. for the purpose of 
conveying water upon portions of the following al- 
lotments: Edward Deschamps, No. 783; Ora Des- 
champs, No. 784; William Deschamps, No. Wel ; 
Frank Fiddler, No. 785; Duncan McDonald, No. 
561; Florence McDonald, No. 560; Mary C. Me- 
Donald, No. 559; that Caroline McKeever, in 1908, 
extended said ditch, described above, for the pur- 
pose of conveying water upon portions of the Caro- 
line McKeever allotment No. 791. Plaintiff further 
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alleges that George Buckhouse, in 1907 and 1908, 
constructed a ditch diverting water from Post Creek 
at a point on the left bank in the Southeast quarter 
of the Northwest quarter of the Northeast quarter 
(SEY NWI, NE) of Section Ten (10), Town- 
ship Nineteen (19) North, Range Nineteen (19) 
West M. P. M. for the purpose of conveying water 
upon portions of the John Minesinger allotment, No. 
690, and the Julia Minesinger allotment, No. 691; 
that in 1908 A. D. Magee extended this ditch con- 
structed by the said George Buckhouse for the pur- 
pose of conveying water upon portions of the Emma 
M. Magee allotment, No. [88] 688, and the James 
Waymack allotment, No. 689. 

Admits that trust patents issued to each of said 
Indian allottees and thereafter fee patents were 
issued. 

Denies each and every other allegation contained 
in paragraph 38 of said further answer, not herein 
specifically qualified or admitted. 


IV. 

Admits the defendants are the owners of the lands 
described in paragraph 4 of said further answer and 
that said defendants are diverting waters to said 
lands. Plaintiff denies the amounts of water being 
diverted for the reason that it is impossible to as- 
certain from the allegations therein contained 
whether said diversions are made continuously 
throughout the year or are limited to the irriga- 
tion season. Denies the duty of water as set out for 
the lands of said defendants. 
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Denies each and every allegation contained in 
paragraph 5 of said further answer. 


VI. 

Admits the defendants are the owners of the lands 
described in paragraph 6 of said further answer 
and that said defendants are diverting waters to 
said lands. Plaintiff denies the amounts of water 
being diverted for the reason that it is impossible 
to ascertain from the allegations therein contained 
whether said diversions are made continuously 
throughout the year or are limited to the irrigation 
season. Denies the duty of water as set out for the 
lands of said defendants. 


VII. 
Denies each and every allegation contained in 
paragraphs 7 and 8 of said further answer. [39] 


VIII. 

Plaintiff denies, generally, each and every mat- 
ter, thing and allegation contained in said further 
answer and in the new matter set out therein, not 
herein admitted, qualified or denied. 


IX. 

Plaintiff, replying to said answer as a whole and 
to each and every allegation of new matter or af- 
firmative matter therein contained, denies, gener- 
ally, each and every allegation of new or affirmative 
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matter therein contained not herein specifically ad- 
mitted, qualified or denied. 


Wherefore, the plaintiff having fully rephed to 
the said answer and allegations therein contained, 
renews its prayer for the relief sought in plain- 
tiff’s bill of complaint or file herein. 

JOHN B. TANSIL 
United States Attorney for the 
District of Montana. 
KENNETH R. L. SIMMONS 
District Counsel, U. 8. 1. L.S., 
Department of the Interior. 
[ Verification ] 


[Endorsed]: Filed September 29, 1936. C. R. Gar- 
low, Clerk, U. S. District Court, District of Mon- 
tana. [40] 7 


Thereafter, on June 30, 1939, Motion to Intervene 
by Flathead Irrigation District, et al., was duly 
filed herein, in the words and figures following, to 
wit: [41] 

[Title of District Court and Cause. ] 
MOTION TO INTERVENE 


Comes now the Flathead Irrigation District, a 
Municipal Corporation of the State of Montana, 
and Dennis A. Dellwo, and move the court for leave 
to intervene in the above entitled action and to file 
the complaint in intervention and answer to bill of 
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complaint served herewith on the grounds and for 
the reasons as follows, to-wit: 


a 

That the representation of the interveners’ in- 
terests by the United States will be inadequate and 
the interveners will or may be bound by the judg- 
ment for the reasons: The Flathead Trrigation Dis- 
trict will, under its repayment contract with the 
United States, succeed to the rights of the United 
States in and to the water distribution system of the 
Flathead Irrigation Project. The value of the said 
system is dependent solely upon the waters available 
for distribution through it. The intervener, Dellwo, 
is a user of water under the Flathead Trrigation 
Project and the amount of water which he receives 
is based upon the amount generally available for 
the Flathead Irrigation Project system. That the 
United States, as owner of said system, 1s conceding 
that certain purported awards made by the Secre- 
tary of the Interior to the defendants in this case 
are valid whereas said awards were made without 
the power of the Secretary of the Interior and are 
void. The United States will not assert the invalid- 
ity of said awards. That the recognition of said 
rights by the United States will deprive the Flat- 
head Irrigation Project system of water to which 
it is lawfully entitled and will therefore deprive the 


users under the system of water to which they are 
entitled. [42] 
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LA 

That the claims of the interveners involve com- 
mon questions of both law and fact in that the Flat- 
head Irrigation Project will ultimately succeed to 
all of the rights of the United States and that the 
intervener, Dellwo, as a water user, will get only 
a proportionate share of the water available for 
delivery by the United States. That, as the amount 
of water available for the United States is increased 
or diminished the water of the intervener, Dellwo, 
is increased or diminished, and that all of the ques- 
tions of both law and fact involved are common to 
the rights of the United States, the Flathead Irri- 
gation Project and the intervener, Dellwo. 

Reference is hereby made to the complaint in in- 
tervention and answer to bill of complaint served 
herewith. 


Dated this 8th day of May, 1939. 
RUSSELL EK. SMITH 
Attorney for Interveners, 
Flathead Irrigation District 
and Dennis A. Dellwo. 


[Endorsed]: Filed June 30, 1939. C. R. Garlow, 
Clerk, U. S. Court, District of Montana. [43] 


Thereafter, on July 18, 1939, Objections of De- 
fendants to Complaint in Intervention & Motion to 
Intervene were duly filed herein, in the words and 
figures following, to wit: [44] 
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[Title of District Court and Cause. | 


OBJECTIONS OF DEFENDANTS TO COM- 
PLAINT IN INTERVENTION AND MO- 
TION TO INTERVENE. 


Come now the Defendants in the above entitled 
action and separately object to the motion of Flat- 
head Irrigation District and Dennis A. Dellwo for 
leave of court to intervene in the above entitled 
action and object to the proposed complaint in 
intervention tendered by said Intervenors sepa- 
vately upon each and all of the grounds and reasons 
stated, as follows: 

1. That said proposed complaint in intervention 
does not state facts sufficient to constitute a cause 
of action against the Plaintiff or against any of the 
Defendants in the above entitled action. 

2. That said proposed complaint in intervention 
and said motion for leave to intervene do not state 
facts sufficient to show that said Intervenors have 
any right or interest which will or may be inade- 
quately represented by the United States or that 
said Intervenors will or may be bound by the judg- 
ment entered in the above entitled action. 

3. That said proposed complaint in intervention 
and said motion for leave to intervene do not state 
facts sufficient to show that a question of law or fact 
raised therein or in either of them is in common 
with any question of law or fact in the above en- 
titled action. 

4. That it affirmatively appears that from said 
proposed complaint in intervention and said motion 
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for leave to intervene if the said Intervenors have 
any interest in the controversy involved in the above 
entitled action, such interest is derived from and 
in privity with that of the Plaintiff, United States 
of America, is not greater than the interest of the 
Plaintiff and is subject to all of the rights and 
interests of each and all of the Defendants in and 
to the property and rights in controversy in the 
above entitled action. [45] 

5. That said proposed complaint in intervention 
and said motion for leave to intervene do not state 
facts sufficient to show that the rights and interests 
of the Defendants in and to the waters of Post 
Creek, which are in controversy in the above en- 
titled action, are within the Flathead Irrigation 
District or are within the watershed from which 
said Flathead Irrigation District properly and 
legally obtains or expects to obtain its water for 
irrigation of the lands of the members of said Dis- 
trict, or properly and legally affects the rights of 
the Intervenors, or that the Intervenors, or either 
of them, have any right, title or interest by virtue 
of their repayment contract relied upon by them, or 
otherwise, to question or cause to be questioned the 
rights of the individual Defendants in the above en- 
titled action, as between said Defendants and the 
Plaintiff, United States of America. 

MURPHY & WHITLOCK, 
Attorneys for Defendants. 

[Endorsed]: Filed July 18, 1939. C. R. Garlow, 

Clerk, U. S. District Court, District of Montana. 
[46] 
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Thereafter, on July 20, 1939, Order Allowing In- 
tervention was duly entered herein, in the words 
and figures following, to wit: [47] 


[Title of District Court and Cause. ] 
ORDER ALLOWING INTERVENTION. 


The Motion of Flathead Irrigation District, a 
Corporation, and Dennis A. Dellwo, to intervene in 
the above entitled Cause came on regularly to be 
heard in open Court this 18th day of July, 1939, at 
10 o’clock A.M., pursuant to an order of the Court 
served upon all parties to the action more than five 
days prior to said 18th day of July, 1939, the Plain- 
tiff, United States of America, appeared by R. 
Lewis Brown, Assistant United States Attorney, the 
Defendants heretofore appearing to the complaint 
of the United States appeared by objections filed by 
Messrs. Murphy and Whitlock, who did not appear 
in person, and the movants, Flathead Irrigation 
District, a Corporation, and Dennis A. Dellwo ap- 
peared by Counsel Russell E. Smith; the Defend- 
ants, Bert Myers Nelson, John Ellis, J. A. Me- 
Keever and Axel Erickson did not appear, 

Whereupon, the matter was argued by appearing 
Counsel and the Court being now fully advised in 
the premises, 

It Is Ordered, that the Motion of the Flathead 
Irrigation District, a Corporation, and Dennis A. 
Dellwo, to intervene in the above entitled Cause be, 
and the same is, hereby granted, and the Clerk of 
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this Court is hereby ordered to file forthwith the 
complaint in Intervention heretofore lodged with 
him, copies of which were heretofore served upon 
all of the parties to this action, at the time of ser- 
vice of the Motion to Intervene. 

It Is Further Ordered that the Plaintiff and the 
Defendants have twenty days after service of this 
Order within which to answer the complaint in 
Intervention filed here, 

Done this 20th day of July, 1939. 

JAMES H. BALDWIN, 
Judge. 

[Endorsed]: Filed and entered July 20, 1939. 
C. R. Garlow, Clerk, U. 8. District Court, District. 
of Montana. [48] 


Thereafter, on July 20th, 1939, Complaint in JIn- 
tervention & Answer to Bill of Complaint was filed 
by the Intervenors herein, in the words and figures 
following, to wit: [49] 


[Title of District Court and Cause. ] 


COMPLAINT IN INTERVENTION AND 
ANSWER TO BILL OF COMPLAINT. 


Come now the interveners, pursuant to the order 
of court herein allowing intervention, and for cause 
of action allege: 


I. 
That Dennis A. Dellwo is the owner of the East 
Half of the Southwest Quarter (E44 SW144), of 
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Section Twenty-six (26), Township Twenty (20) 
North, Range Twenty-one (21) West, Lake County, 
Montana. That said land is situated within the 
boundaries of the Flathead Indian Reservation and 
is included within the Flathead Irrigation District. 
That the said Dennis A. Dellwo is the successor in 
interest of Margareta Gariepy, a Flathead Indian, 
and that the land above described was allotted by 
the United States and said Margareta Gariepy as 
an Indian ward of the United States, and was, sub- 
sequent to the issuance of a fee patent by the United 
States to said Margareta Gariepy, sold to said 
Dennis A. Dellwo. 


lil 
That the Beckwith Mercantile Company is a cor- 
poration organized and existing under and by vir- 
tue of the laws of the State of Montana. 


ADU 

That by virtue of a treaty between the United 
States of America and the Confederated Tribes of 
Flathead, Kootenai, and Upper Pend d’Oreilles 
Indians, made July 16, 1855 (12 Stat. L. 975), rati- 
fied March 8, 1859, by the Senate of the United 
States and regularly proclaimed by the President 
of the United States April 15, 1859, said Confed- 
erated T'ribes conveyed to the United States their 
rights in and to a large portion of the country then 
occupied and claimed by them, and the United 
States set aside and reserved for the exclusive use, 
benefit and oceupancy [50] of said Confederated 
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Tribes, and as a general Indian Reservation, the 
lands described in said treaty. That at the said time 
the United States reserved for the benefit of the 
Indians the waters flowing within the confines of 
said Indian Reservation, and thereupon became 
trustee of said waters for said Indians. That in 1904 
the United States adopted a policy looking to the 
ultimate irrigation of the lands on the said reserva- 
tion through a central irrigation system and there- 
after made survevs and plans for the purpose of 
providing the greatest possible use of the waters of 
said reservation and for the purpose of securing a 
just and equal distribution of the waters of said 
reservation. That in the year 1908, and prior to the 
issuance of any allotments in severalty to any of the 
Indians on the Flathead Reservation, and partieu- 
larly to any of the defendants in this action, or any 
of the predecessors in interest of the defendants in 
this action, the United States, for the purpose of 
providing a system for the irrigation of the lands 
upon the Flathead Reservation, by Act of Congress 
(35 Stat. L. 70), appropriated $50,000.00 of public 
moneys for preliminary plans, surveys and estimates 
of irrigating svstems, to itigate the lands aHotted 
by the Act of Congress of April 23, 1904 (33 Stat. 
L. 302), and the nnallotted and irrigable lands on 
the Flathead Reservation, and to begin construction 
of the same. That in the year 1908, and prior to 
the issuance of any allotments in severalty as afore- 
said, the United States, by Act of Congress May 28, 
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1908 (35 Stat. L. 448), appropriated and reserved 
all the waters of the said Flathead Irrigation Dis- 
trict for distribution under irrigation systems to be 
constructed by the United States and provided that 
all water rights on the Flathead Indian Reservation 
should be taken from systems of irrigation to be 
constructed by the [51] United States, and at the 
same time provided that the lands irrigable under 
the systems provided for which had been allotted 
to the Indians in severalty should be deemed to have 
a right to water without cost to said Indians for 
construction of said system (it being the then inten- 
tion of the United States to use Indian funds for 
the construction of said system) but likewise pro- 
vided that all lands allotted to Indians and all sur- 
plus unallotted lands should bear their pro rata 
share of the cost and operation and maintenance of 
the system under which said lands lay. That there- 
after and pursuant to various Acts of Congress, 
and up until March 1, 1939, the United States ex- 
pended in the construction of irrigation systems on 
the Flathead Indian Reservation the sum of 
$8,173,801.14, and that the United States now owns 
and operates and is in control of the Flathead Irri- 
gation Project. That the said Flathead Irrigation 
Project delivers water each year for the irrigation 
of more than 80,000 acres of land on said reserva- 
tion, and that except for the water delivered by said 
project a large portion of said lands would be arid. 
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iV. 

That by an order and decree of the District Court 
of the Fourth Judicial District of the State of 
Montana, in and for the County of Lake, which was 
duly given, made and entered on the 26th day of 
August, 1926, the Flathead Irrigation District was 
duly created and established as an irrigation dis- 
trict under the laws of the State of Montana, and 
particularly those laws providing for the creation 
of irrigation districts for the purpose of cooperating 
with the United States in the construction of irri- 
gation works and projects, and this district was 
duly organized and created pursuant to Acts of 
Congress of May 29, 1908, (35 Stat. L. 448), Act 
of May 10, 1926 (44 Stat. L. 464-466), January 12, 
1927 (44 Stat. L. 945), [52] March 7, 1928 (45 Stat. 
LL. 212-213), Mareh 4, 1929 (45 Stat. L. 1574), March 
4, 1929 (45 Stat. L. 1639-1640), and May 4, 1930 
(46 Stat. L. 291), and other acts amendatory thereof 
and supplemental thereto. That all of the lands 
within the Flathead Irrigation District are lands 
within the Flathead Indian Reservation, and were 
and are Jands within the Flathead Ivrigation Proj- 
ect. That subsequently and on or about the 12th 
day of May, 1928, the Flathead Irrigation District 
entered into a certain repayment contract between 
said Flathead Irrigation District and the United 
States of America, which said repayment contract 
contained terms and provisions required to be ineor- 
porated therein by the aforesaid Acts of Congress, 
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and subsequently and on the 12th day of July, 1928, 
said repayment contract was, by a judgment and 
decree of the District Court of the Fourth Judicial 
District of the State of Montana, in and for the 
County of Lake, duly given, made and entered on 
said date, duly confirmed, approved and ratified, 
and all proceedings in relations thereto duly con- 
firmed, which decree became final, and that ever 
since the date aforesaid said repayment contract has 
been in full force and effect and this defendant has 
been under the obligation, and now is under the 
obligation, created thereby. That upon repayment by 
the said Flathead Irrigation District of the sum 
provided for in said repayment contract that por- 
tion of the Flathead Irrigation Project lying within 
and serving the lands within the Flathead Ivriga- 
tion District will become the property of the Flat- 
head Irrigation District. 


V. 

That under and pursuant to the aforesaid Acts 
of Congress, and the rules and regulations of the 
Secretarv of the Interior relating to the Flathead 
Kirigation Project, the Flathead Irrigation District 
is required to collect from each of the landowners 
[53] within the said district using water a propor- 
tionate share of the cost of the operation and main- 
tenance of the said Flathead Irrigation Project 
serving lands within the said district each vear. 
That the intervener Dellwo, as a user of water from 
the Flathead Trrigation District and the Flathead 
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Irrigation Project, is required to pay to the Flat- 
head Irrigation District each year his proportionate 
share of the operation and maintenance cost of said 
Flathead Irrigation Project; that such charges are 
so assessed and divided that each user of water 
within the said project pays operation and mainte- 
nance charges based upon the amount of lands irri- 
gated by him from the said irrigation system. 


we 

That the Flathead Indian Reservation is a large 
reservation containing many thousands of acres of 
land. That streams course through the said reserva- 
tion at various points therein. That the streams on 
the said reservation are relatively few, and are 
separated by large tracts of land in which there are 
no natural water courses. That, for the economical 
irrigation of the greatest possible acreage upon the 
said reservation and in order to secure a just and 
equal distribution of the waters of said reservation, 
it was and is necessary that a central irrigation 
project be developed. That the irrigation of any 
ereat portion of the said reservation by means of 
private ditches privately owned and operated would 
be economically unfeasible, and that the only feasible 
method of irrigating the greatest possible number 
of acres of land on said reservation is through a 
system such as the Flathead Irrigation Project. 
That in the absence of a system such as the Flat- 
head Ivrigation Project svstem many thousands of 
acres of land would be and forever remain arid. 


| 
| 
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That the Flathead Ivrigation Project is so designed 
to gather into a central collecting system all of the 
economically available waters of the said reserva- 
tion to [54] store said waters so far as the same is 
economically possible, and to make available for 
inigation by pumping waters which would not be 
otherwise available for the irrigation of any of the 
lands of the reservation. That said irrigation project 
is so designed and so constructed that the waters of 
the various streams, including Post Creek, coursing 
through the reservation are collected and distributed 
through a central irrigation system, and is so de- 
signed and constructed that use of water on one 
part of the said project system vitally affects the 
amount of water available for other parts of the 
project system. That as designed and constructed 
the said Flathead Project irrigation system does as 
nearly as possible provide a just and equal distri- 
bution of water to those securing water from and 
through said system. That the soil of the Flathead 
Indian Reservation is such and the clmate of the 
Flathead Indian Reservation is such that the growth 
of crops without irrigation is not feasible, and that 
invigation is required for the successful raising of 
crops thereon. 
aelidie 

That at the time of the ratification of said treaty 
of July 16, 1855, and ever since said time continu- 
ing to the present, Post Creek was and Is an exist- 
mg, innavigable stream of water rising in the Mis- 
sien mountains located on the Flathead Indian 
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Reservation in Montana, and flowing in a south- 
westerly direction through a well defined channel 
with natural banks, and in its natural course across 
lands of said reservation empties into Mission Creek 
at a point located within said reservation. 


VITI. 

That the defendant, B. W. Alexander, is in con- 
trol and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana, formerly known as the Dunean MeDonald 
Allotment No. 561: [55 

The East Half of the Northeast Quarter 
(Ei NE!) of Section Sixteen (16), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


Ix 
That the defendants, the Beckwith Mercantile 
Company, a Montana corporation, and John A. 
Hazel, are in control and possession of the following 
described lands lying within the Flathead Indian 
Reservation in Montana, formerly known as the 
Florence McDonald Allotment No. 560: 

The Southwest Quarter of the Northeast 
Quarter (SWI4 NE), and the Northwest 
Quarter of the Southeast Quarter (NW. 
SE'4), of Section Sixteen (16), ‘Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 
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x 

That the defendants, Theodore Knutson and Edna 
I. Knutson, his wife, are in control and possession 
of the following described lands lying within the 
Flathead Indian Reservation in Montana, formerly 
known as the Mary C. McDonald Allotment No. 559: 
The Southeast Quarter of the Northwest 
Quarter (SEY4Z4 NW14), and the Northeast 
Quarter of the Southwest Quarter (NEY, 
SW14), Section Sixteen (16), Township Nine- 
teen (19) North, Range Nineteen (19) West, 

Montana Principal Meridian. 


XI. 

That the defendant, P. W. Sorensen, is in control 
and possession of the following described lands lying 
within the Flathead Indian Reservation in Mon- 
tana, formerly known as the Frank Fiddler Allot- 
ment No. 785: 

The West Half of the Southwest Quarter 
(WIL SW!4) of Section Sixteen (16) Town- 
ship Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. [56] 


NIT. 

That the defendant, Avery A. Stevens, 1s In con- 
trol and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana, formerly known as the William Des- 
champs Allotment No. 781: 

The Southwest Quarter of the Northwest 
Quarter (SW14 NW1!4) of Section Sixteen 
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(16), Township Nineteen (19) West, Montana 
Principal Meridian, and the Southeast Quarter 
of the Northeast Quarter (SW14 NE4) of 
Section Seventeen (17), Township Nineteen 
(19) North, Range Nineteen (19) West, Mon- 
tana Principal Meridian. 


XITT. 

That the defendants, Averv A. Stevens and Neil 
C. Pierce, are in control and possession of the fol- 
lowing deseribed lands lying within the Flathead 
Indian Reservation in Montana, formerly known as 
the Edward Deschamps Allotment No. 783: 

The East Half of the Southeast Quarter 
(E14 SEW) of Section Seventeen (17), Town- 
ship Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


ATTY, 

That the defendants, Bert Lish, Bert Mvers Nel- 
son and John Ellis, are in control and possession 
of the following described lands lying within the 
Flathead Indian Reservation in Montana, formerly 
known as the Ora Deschamps Allotment No. 784: 

The West Half of the Sontheast Quarter 
(Wi SEY) of Section Seventeen (17), Town- 
ship Nineteen (19) North, Range Nineteen (19) 
West. Montana Principal Meridian. 


That the defendant, J. A. MeKeever, is in control 
and possession of the following deseribed lands lying 
within the Flathead Indian Reservation in Mon- 
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tana, formerly known as the Caroline McKeever 

Allotment No. 791: 
The North Half of the Northwest Quarter 
(N14 NW14) of Section Twenty-one (yy, 
Township Nineteen (19) North, Range Nine- 
teen (19) West, Montana Principal Meridian. 
[57] 

DO 

That during the vears 1935, 1936, 1937 and 193 
the defendants, B. W. Alexander, Beckwith Mer- 
cantile Company, a Montana corporation, John A. 
Hazel, Theodore Knutson and Edna I. Knutson, his 
wife, P. W. Sorensen, Avery A. Stevens, Neil C. 
Pierce, Bert Lish, Bert Myers Nelson, John Ellis 
and J. A. McKeever, and each of them, diverted 
from Post Creek through a private ditch known as 
the McDonald-Deschamps Ditch, for use on their 
lands a greater amount of water than their pro rata 
share of the natural flow of the waters of the reser- 
vation calculated on an irrigable acreage basis, and 
diverted a greater amount of natural flow of water 
per irtigable acre than was actually disbursed to 
those persons whose lands are included in the Flat- 
head Irrigation District, and particularly the imter- 
vener Dellwo. That in taking such amounts of water 
the defendants have deprived the intervener Dellwo 
and other users under the Flathead Trrigation Dis- 
trict of a portion of the water rightfully belonging 
to them. That none of the described lands of the 
defendants’ above named are within the Flathead 
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Irrigation Project and that none of said defendants 
have endeavored to bring said lands within said 
project. 

XVI. 

That the defendant, Axel Erickson, is in control 
and possession of the following described lands lying 
within the Flathead Indian Reservation in Mon- 
tana, formerly known as the Julia Minesinger Al- 
lotment No. 691: 

The North Half of the Northwest Quarter 
(N14 NW!4) of Section Seventeen (17), Town- 
ship Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


XVII. 

That the defendants, John Minesinger and Ada 
B. Minesinger, his wife, are in control and posses- 
sion of the following described lands lying within 
the Flathead Indian Reservation in Montana, for- 
merly known as the John Minesinger Allotment 
No. 690: [58] 

The South Half of the Northwest Quarter (S14 
NW1,) of Section Seventeen (17), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


XVIII. 

That the defendant, Thomas Wald, is in posses- 
sion and control of the following described lands 
lying within the Flathead Indian Reservation in 
Montana, formerly known as the James Waymack 
Allotment No, 689: 
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The West Half of the Southwest Quarter (W114 
SW) of Section Seventeen (17), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


XIX. 

That the defendant, Thomas Wald, is also 1n con- 
trol and possession of the following described lands 
lying within the Flathead Indian Reservation in 
Montana, formerly known as the Emma M. Magee 
Allotment No. 688: 

The East Half of the Southeast Quarter (E% 
SEY) of Section Eighteen (18), Township 
Nineteen (19) North, Range Nineteen (19) 
West, Montana Principal Meridian. 


XX. 

That during the years 1935, 1936, 1937 and 1938, 
the defendants, Axel Erickson, John Minesinger 
and Ada B. Minesinger, his wife, and Thomas Wald, 
and each of them, diverted from Post Creek through 
a private ditch known as the Magee-Minesinger 
Ditch, for use on their lands a greater amount of 
water than their pro rata share of the natural flow 
of the waters of the reservation calculated on an 
irrigable acreage basis, and diverted a greater 
amount of natural flow of water per irrigable acre 
than was actually disbursed to those persons whose 
lands are included in the Flathead Irrigation Dis- 
trict, and particularly the intervener Dellwo. That 
in taking such amounts of water the defendants 


66 United States of America vs. 


have deprived the intervener Dellwo and other 
users under the Flathead Irrigation District of a 
portion of the water rightfully belonging to them. 
That none of the described lands of the defendants 
above named are within the Flathead Irrigation 
Project and that none of said defendants [59] have 
endeavored to bring said lands within said project. 


XXI. 

That the Secretary of the Interior, claiming to 
act under the laws of the United States relating to 
the Flathead Indian Reservation, purported to 
award and decree to the defendants certain water 
rights out of Post Creek for the lands owned by 
said defendants. That the Secretary purported to 
award to the said defendants the following amounts 
of water: | 


B. W. Alexander............... 


Beckwith Mercantile 
Company and John 


2 acre feet per annum Total 33.6 acre feet 


A Hazel 9 et ae cé cé C16; 16.4 ée¢ éé 
Theodore Knutson and 
Edna I. Knutson......... eo MG - 6.4 “sae 
P. W. Sorenson.................. coe: a ‘* 366 
Avery A. Stevens........... Dn a Pe a ‘< 03.2 ne 
Avery A. Stevenes and 
Tone 1 By éé ¢é éé éé é¢ é¢é éé 
Neil C. Pierce............... 2 20.6 
Bert Lish, Bert Myers 
Nelson and John El- 
lis 9 é¢ éé ce Ge ée¢ 28 2 éé éé 
J. A. MeKeever................ eas iisange ls ia is 2S 
Axel Erickson. ................. Dime iS ies is ‘+ 154.3. ee 
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John Minesinger and 
Ada B. Minesinger.. 2 acre feet per annum Total 150.8 aere feet 


Thomas Wald (James 


Waymack allotment) 2 ‘© “ “ % “104.6 ‘“ “ 
Thomas Wald (Emma 
M.Mageeallotment) 2 ‘“ “ “ a “C160E 


The Secretary of the Interior purported to give 
to said defendants the prior right to the use of the 
amounts of water as above set forth. 

That the Secretary also purported to award a 
right which was fixed in amount and not dependent 
upon the flow of the streams within the reservation, 
but which allowed to said defendants, and each of 
them, the full extent of said right irrespective of 
the amount of water received by other persons own- 
ing lands within the [60] reservation. 


XXII. 

That the acts of the Secretary of the Interior 
in purporting to award said defendants the rights 
as above set forth, were wrongful and unlawful and 
in excess of the jurisdiction of the Secretary of the 
Interior, in that they violated the General Allotment 
Act, 25 U. S. C. A. 381, which provided that the 
Secretary should have power to make rules to pro- 
cure a just and equal distribution of the waters of 
the Reservation and for the reason that any award 
of a private water right, which right is prior in time 
to the other rights on the said Reservation is not 
a just and equal distribution of the waters, but is an 
unjust and unequal distribution of the waters, in 
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that two acre feet per acre is in excess of the 
amount of natural flow of water generally delivered 
to other users on said reservation and particularly 
the intervener Dellwo. 


XXITT. 

That the defendants, and each of them, have taken 
the amounts of water taken by them without regard 
to the officers in charge of the Flathead Irrigation 
Project, and have assumed to take such water as 
they deemed proper at such times and at such places 
as they deemed proper. That all of the users of 
water under the Flathead Irrigation District, in- 
cluding the intervener Dellwo, are required to take 
their water from the central distibuting system and 
required to take the same under the supervision of 
a Water Master appointed by the United States 
for the purpose of distributing the waters of said 
system. T'hat by reason of the nature of said reser- 
vation and the natural distribution of the waters 
thereon the fact that the said defendants have taken 
said water without the consent of the said Water 
Master has made it impossible to determine the 
amounts of water which actually should be distrib- 
uted to the intervener Dellwo and to the other per- 
sons using water under the Flathead Irrigation 
Project within the Flathead Irrigation District. 
That the acts [61] of the defendants in taking water 
without the consent or knowledge of the Water Mas- 
ter have seriously interfered with the operation of 
said system and have resulted in a loss of water 


B.W. Alexander et al. 69 


which could be used and is needed for the irrigation 
of other reservation lands, all to the damage of the 
interveners herein. 


XXIV. 

That none of the said defendants, insofar as their 
lands are served by the Magee-Minesinger or Mce- 
Donald-Deschamps ditches, are taking water under 
the supervision of the Secretary of the Interior 
but that all of the said defendants, insofar as they 
are irrigating lands from the said ditches, have 
taken and are taking water apart from the Flat- 
head Irrigation Project and that the said defend- 
ants have not requested the delivery of water from 
the Flathead Irrigation Project for the lands served 
by said ditches. 

XXV. 

That the interveners have no plain, speedy or 

adequate remedy at law. 


For Answer to the Bill of Complaint on File 
Herein, Interveners Admit, Deny and Allege as 
Follows: 

I, 

Admit the allegations of Paragraphs I and II of 
said complaint. 

II. 

For answer to Paragraph IIT of said complaint, 
interveners admit that the United States, upon the 
establishment of the Flathead Indian Reservation, 
reserved for irrigation and other beneficial uses 
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the waters of said reservation and exempted from 
appropriation under territorial or state law or other- 
wise all of the waters of said reservation, includ- 
ing all of the waters of Post Creek which has its 
source and flows wholly within the boundaries of 
said reservation, but in this connection allege that 
the United States reserved said land, not as sole 
owner of the lands and waters thereon, but as trus- 
tee for the Flathead Tribe of Indians. [62] 


ITI. 

Admit the allegations of Paragraph IV of said 
bill of complaint. 

IV. 

Admit the allegations of Paragraph V of said bill 
of complaint. 

V. 

Admit the allegations of Paragraph VI of said 
bill of complaint. 

VI. 

For answer to Paragraph VII of said bill of 
complaint, interveners admit that the Secretary of 
the Interior, purporting to act pursuant to the Acts 
of Congress of June 21, 1906, and May 29, 1908, 
purported to recognize all early water right devel- 
opments of the Indians and white settlers of the 
Flathead Indian Reservation in Montana which 
had been made prior to the year 1909. Admit that a 
committee appointed by the Secretary of the In- 
terior made personal investigation on the ground 
of heard testimony and reviewed surveys made by 
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engineers of the United States Reclamation Serv- 
ice of each tract of land on the Flathead Indian 
Reservation in Montana where irrigation had been 
used and early water right developments made prior 
to the year 1909. Admit that on the 10th day of 
December, 1919, the Committee reported to the Sec- 
retary of the Interior and made certain recommen- 
dations in accordance with the instructions of the 
Secretary of the Interior. Admit that the report of 
the said Committee and its recommendations were 
approved by said Secretary on November 25, 1921, 
except that the Secretary of the Interior did not 
accept the report of said committee in respect to 
operation and maintenance charges on said reserva- 
tion. Deny that the Secretary of the Interior acted 
pursuant to law or in accordance with instructions 
issued pursuant to law. [63] 


VIL. 

Admit that the defendant, B. W. Alexander, is in 
control of the lands described in Paragraph VIII 
of said complaint. Admit that the Secretary of the 
Interior attempted to grant a valid and subsisting 
water right on Post Creek to Duncan McDonald Al]- 
lotment No. 561, and in this connection allege that 
said purported action of the Secretary of the In- 
terior was void in that it was beyond the authority 
of the Secretary of the Interior and in excess of 
his jurisdiction and directly contrary to the con- 
trolling acts of Congress, and deny that the said 
Duncan McDonald Allotment No. 561 has or is en- 
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titled to any water right by virtue of the award of 
said Secretary of the Interior. 


VIII. 

Admit that the defendants, Beckwith Mercantile 
Company, a Montana corporation, and John A. Ha- 
zel, are in control of the lands described in Para- 
graph IX of said complaint. Admit that the Secre- 
tary of the Interior attempted to grant a valid and 
subsisting water right on Post Creek to Florence 
McDonald Allotment No. 560, and in this connection 
allege that said purported action of the Secretary 
of the Interior was void in that it was beyond the 
authority of the Secretary of the Interior and in 
excess of his jurisdiction, and was directly contrary 
to the controlling Acts of Congress, and deny that 
the said Florence McDonald Allotment No. 560, has 
or is entitled to any water right by virtue of the 
award of said Secretary of the Interior. 


IDS 

Admit that the defendants, Theodore Knutson 
and Edna I. Knutson, his wife, are in control of 
the lands described in Paragraph X of said com- 
plaint. Admit that the Secretary of the Interior 
attempted to grant a valid and subsisting water right 
on Post Creek to Mary C. McDonald, Allotment No. 
509, and in this connection allege that said pur- 
ported action of the Secretary of the Interior was 
void in that it was beyond the authority of the Sec- 
retary of the Interior and in excess of his jurisdic- 


B.W. Alexander et al. 73 


tion, and was directly contrary to the controlling 
Acts of Congress, and [64] deny that the said Mary 
C. McDonald Allotment No. 559 has or is entitled 
to any water right by virtue of the award of said 
Secretary of the Interior. 


x. 

Admit that the defendant, P. W. Sorensen, is 
in control of the lands described in Paragraph XI 
of said complaint. Admit that the Secretary of the 
Interior attempted to grant a valid and subsisting 
water right on Post Creek to Frank Fiddler Allot- 
ment No. 785, and in this connection allege that 
said purported action of the Secretary of the In- 
terior was void in that it was beyond the authority 
of the Secretary of the Interior and in excess of 
his jurisdiction, and was directly contrary to the 
controlling Acts of Congress, and deny that the said 
Frank Fiddler Allotment No. 785 has or is entitled 
to any water right by virtue of the award of said 
Secretary of the Interior. 


XI. 

Admit that the defendant, Avery A. Stevens, is 
in control of the lands described in Paragraph XII 
of said complaint. Admit that the Secretary of the 
Interior attempted to grant a valid and subsisting 
water right on Post Creek to William Deschamps 
Allotment No. 781, and in this connection allege 
that said purported action of the Secretary of the 
Interior was void in that it was beyond the author- 
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ity of the Secretary of the Interior and in excess 
of his jurisdiction, and was directly contrary to 
the controlling Acts of Congress, and deny that the 
said William Deschamps Allotment No. 781 has or 
is entitled to any water right by virtue of the award 
of said Secretary of the Interior. 


XII. 

Admit that the defendants, Avery A. Stevens and 
Neil C. Pierce, are in control of the lands described 
in Paragraph XIII of said complaint. Admit that 
the Secretary of the Interior [65] attempted to 
grant a valid and subsisting water right on Post 
Creek to Edward Deschamps Allotment No. 783, 
and in this connection allege that said purported 
action of the Secretary of the Interior was void 
in that it was beyond the authority of the Secretary 
of the Interior and in excess of his jurisdiction and 
was directly contrary to the controlling Acts of 
Congress, and deny that the said Edward Deschamps 
Allotment No. 783 has or is entitled to any water 
right by virtue of the award of said Secretary of 
the Interior. 

XITI. 

Adiit that the defendants, Bert Lish, Bert Myers 
Nelson and John Ellis, are in control of the lands 
described in Paragriph XIV of said complaint. Ad- 
mit that the Secretary of the Interior attempted 
to grant a valid and subsisting water right on Post 
Creek to Ora Deschamps Allotment No. 784, and in 
this connection allege that said purported action of 
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the Secretary of the Interior was void in that it 
was beyond the authority of the Secretary of the 
Interior and in excess of his jurisdiction and was 
directly contrary to the controlling Acts of Con- 
gress, and deny that the said Ora Deschamps A\l- 
lotment No. 784 has or is entitled to any water right 
by virtue of the award of said Secretary of the 
Interior. 
XIV. 

Admit that the defendant, J. A. McKeever, is in 
control of the lands described in Paragragh XV of 
said complaint. Admit that the Secretary of the In- 
terior attempted to grant a valid and subsisting wa- 
ter right on Post Cheek to Caroline McKeever Al- 
lotment No. 791, and in this connection allege that 
said purported action of the Secretary of the In- 
terior was void in that it was beyond the author- 
ity of the Secretary of the Interior and in excess 
of his jurisdiction and was directly contrary to the 
controlling Acts of Congress, and deny that the said 
Caroline McKeever Allotment No. 791 has or is 
entitled to any water right by virtue of the award 
of [66] said Secretary of the Interior. 


XV. 

Admit that during the months of June, July, Au- 
gust and September of the irrigation season of the 
year 1935 said defendants, B. W. Alexander, Beck- 
with Mercantile Company, a Montana corporation, 
John A. Hazel, Theodore Knutson and Edna J. 
Knutson, his wife, P. W. Sorensen, Avery A. Ste- 
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vens, Neil C. Pierce, Bert Lish, Bert Myers Nelson 
and J. A. McKeever wrongfully and unlawfully 
diverted from Post Creek through a private ditch | 
known as the McDonald-Deschamps Ditch 1,051.91 | 
acre-feet of water. Admit that the defendants threat- 
ened to continue to unlawfully divert excessive 
amounts of the water of Post Creek and that unless 
enjoined and restrained will continue to so do. Deny 
that the said defendants were lawfully entitled to 
divert 166.8 acre-feet of water during the year 1935. 


XVI. 

Admit that the defendant, Axel Erickson, is in 
contro] of the lands described in Paragraph X VII 
of said complaint. Admit that the Secretary of the 
Interigr attempted to grant a valid and subsisting 
water right on Post Creek to Julia Minesinger Al- 
lotment No. 691, and in this connection allege that 
said purported action of the Secretary of the In- 
terior was void in that it was beyond the authority 
of the Secretary of the Interior and in excess of his 
jurisdiction, and was directly contrary to the con- 
trolling acts of Congress, and deny that the said 
Julia Minesinger Allotment No. 691 has or is en- 
titled to any water right by virtue of the award of 
said Secretary of the Interior. 


XVII. 
Admit that the defendants, John Minesinger and 
Ada B. Minesinger, his wife, are in control of the 
lands described in Paragraph XVIII of said com- 
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plaint. Admit that the Secretary of the Interior at- 
tempted to grant a valid and subsisting water right 
on Post Creek to John Minesinger Allotment No. 
690, and in this connection allege that said purport- 
ed action of the [67] Secretary of the Interior was 
void in that it was beyond the authority of the Sec- 
retary of the Interior and in excess of his jurisdic- 
tion and was directly contrary to the controlling 
acts of Congress, and deny that the said John Mine- 
singer Allotment No. 690 has or is entitled to any 
water right by virtue of the award of said Secre- 
tary of the Interior. 


XVIII. 

Admit that the defendant, Thomas Wald, is in 
control of the lands described in Paragraph XIX of 
said complaint. Admit that the Secretary of the 
Interior attempted to grant a valid and subsisting 
water right on Post Creek to James Waymack Al- 
lotment No. 689, and in this connection allege that 
said purported action of the Secretary of the Inte- 
rior was void in that it was beyond the authority 
of the Secretary of the Interior and in excess of 
his jurisdiction and was directly contrary to the 
controlling Acts of Congress, and deny that the 
said James Waymack Allotment No. 689 has or is 
entitled to any water right by virtue of the award 
of said Secretary of the Interior. 


SAX. 
Admit that the defendant, Thomas Wald, is in 
control of the lands described in Paragraph XX of 
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said complaint. Admit that the Secretary of the In- 
terior attempted to grant a valid and subsisting 
water right on Post Creek to Emma M. Magee Al- 
lotment No. 688, and in this connection allege that 
said purported action of the Secretary of the Inte- 
rior was void in that it was beyond the authority 
of the Secretary of the Interior and in excess of 
his jurisdiction and was directly contrary to the 
controlling Acts of Congress, and deny that the said 
Emma M. Magee Allotment No. 688 has or is entitled 
to any water right by virtue of the award of said 
Secretary of the Interior. 


0. 

Admit that during the months of June, July; Au- 
gust and September of the irrigation season of the 
year 1935, said defendants, Axe] Erickson, John 
Minesinger and Ada B. Minesinger, his wife, and 
Thomas Wald, wrongfully and unlawfully diverted 
[68] from Post Creek through a private ditch known 
as the Magee-Minesinger Ditch, 2,180.9 acre-feet of 
water. Admit that the defendants threaten to con- 
tinue to unlawfully divert that excessive amount of 
the waters of Post Creek, and that unless enjoined 
and restrained will continue to so do. Deny that the 
said defendants were lawfully entitled to divert 570.2 
acre-feet of water during the vear 1935. 


KI. 
For answer to Paragraph X-XIT of said bill of 
complaint, defendants admit that the Secretary of 
the Interior promulgated certain rules and regula- 
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Hons in respect to persons on the Flathead Indian 
Reservation using water under the decree of the 
Secretary of the Interior. Admit that the rules and 
reculations were of the kind and character set forth 
in said Paragraph XXII. In this connection deny 
that the Secretary of the Interior had power to 
make the decree referred to in said Paragraph 
—Ogik 
».O.G NF 

Admit the allegations of Paragraphs XXIII and 

XXIV of said Complaint. _, 


| XXIII. 

For answer to Paragraph XX ofp Sard (eon 
plaint, defendants admit the allegations thereof, but 
in this connection allege that the defendants do not 
have the right to divert the amounts of water al- 
lowed by the Secretary of the Interior as aforesaid. 

ie — 

For answer to Paragraph KXVI of said com- 
plaint. interveners admit the allegations thereof, but 
in this connection allege that the defendants, in di- 
verting the amounts of water purported to be 
awarded by the. Secretary of the Tnterior, have taken 
more water than they are by law allowed or entitled 
to take. [69] yr _ na | 
~~ Admit the allegations in Paragraph XXVIT, and 
XXVTIT of said complaint. aa re 


<a ella 
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Wherefore, Interveners Pray: 

I. That the defandants, and each of them, be 
enjoined and restrained from taking or diverting 
any water from Post Creek, or in the alternative, 

II. That it be decreed that the said defendants 
have no right to the waters of Post Creek over and 
above the pro rata share of each of said defendants 
to all of the normal flow of the waters of the reser- 
vation calculated on irrigable acreage basis. 

TII. That said defendants, and each of them, be 
restrained from taking more than the pro rata 
share of water of each of said defendants, said share 
to be determined by calculating the entire available 
supply of normal flow of water for said reservation 
in acre feet and the entire irrigable acreage on said 
reservation to be served and dividing the former by 
the latter and multiplying the result by the number 
of irrigable acres in the lands of each of said de- 
fendants as described herein, and in conjunction with 
Paragraphs III of this prayer. 

IV. That it be adjudicated and decreed that the 
defendants have no right to take said waters apart 
from the deliveries made to them by the agents of 
the United States in charge of said Flathead Irri- 
gation Project, and that the said defendants be re- 
strained from taking any water to which the may 
be entitled except as the same is delivered to them 
by the agents of the United States in charge of the 
Flathead Irrigation District. 

V. For such other and further relief as may be 
just. 
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VI. For interveners’ costs herein expended. 
RUSSELL E. SMITH, 
Missoula, Montana, 
Attorney for Interveners. 
[Endorsed]: Filed July 20, 1939. ©. iy Ganlow, 
Clerk, U. S. District Court, District of Montana. 
[70] 


—_—— 


Thereafter, on July 31, 1939, the Answer of 
Plaintiff to Complaint in Intervention & Reply to 
Answer of Interveners was duly filed herein, in the 
words and figures following, to wit: [71] 

[Title of District Court and Cause. | 


ANSWER OF PLAINTIFF, UNITED STATES 
OF AMERICA TO COMPLAINT OF IN- 
TERVENERS, THE FLATHEAD a iG. AS 
TION DISTRICT AND DENNIS A. 
DELLWwO, AND REPLY TO ANSWER OF 
INTERVENERS TO COMPLAINT OF 
PLAINTIFF. 


Comes now the United States of America, plain- 
tiff in the above entitled action, and for its answer 
to the complaint in intervention and for its reply to 
the answer to its bill of complaint by the imter- 
yeners, Flathead Irrigation District, a corporation, 
and Dennis A. Dellwo, on file herein, alleges: 
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ie 
Plaintiff admits the allegations contained in para- 
graphs T and II of the complaint of the Interveners. 


ib 

Plaintiff admits the allegations contained in para- 
graph III of the interveners of the complaint from 
the beginning thereof to line 13, on page 3, para- 
graph III, of said complaint. 

Plaintiff denies each and every allegation econ- 
tained in said paragraph ITI, commencing with line 
13 and ending with the word ‘‘United States’’ in 
line 21 on page 3, paragraph III, of said complaint. 

Plaintiff admits the allegations contained from 
line 21 on page 3 of said complaint to the end of 
paragraph IIT. line 8, page + of said complaint. 


ITI. 
Plaintiff admits the allegations contained in para- 
graphs IV, V, VI, VII, VIT1,:iX, X, Aiea 
XIII, and XIV of the interveners of the complaint. 


IV. 

Plaintiff admits the allegations contained in para- 
graph XV of the interveners of the complaint, but 
in relation to the matters set out in said paragraph, 
plaintiff alleges that [72] the said defendants, B. W. 
Alexander, Beckwith Mercantile Company, a Mon- 
tana corporation, John A. Hazel, Theodore Knutson 
and Edna I. Knutson, his wife, P. W. Sorensen, 
Avery A. Stevens, Meil C. Pierce, Bert Lish, Bert 


ne eee, “SE 
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Myers Nelson, John Ellis and J. -\. MeKeever have 
during the months of June, July, August, and Sep- 
tember of the irrigation season in the year 1935 
wrongfully, and unlawfully diverted from Post 
Creek for the irrigation of their lands described in 
said complaint of intervener's through a private 
ditch known as the McDonald-Deschamps Ditech, 
1,051.91 acre feet of water; that said amount of 
water was diverted wrongfully and unlawfully and 
was in excess of the amount of water allocated said 
lands under decrees of the Secretary of the Interior 
of the United States of America made on November 
25, 1921. 
nC 

Plaintiff adinits the allegations contained in para- 
eraphs XVI, XVII, XVIII and XIX of the inter- 
veners of the complaint. 


VI. 

Plaintiff admits the allegations contained 1 para- 
eraph XX of the interveners of the complaint, but 
in relation to the matters therein set out in said 
paragraph, alleges that the said defendants, Axel 
Erickson, John Minesinger and Ada B. Minesinger, 
his wife, and Thomas Wald, have during the months 
of June, July, August, and September of the iri- 
vation season in the year 1935 wrongfully and un- 
lawfully diverted from Post Creek for the inmga- 
tion of their lands described in said complaint of 
intéerveners through a private diteh known as the 
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Magee-Minesinger Ditch, 2180.9 acre feet of water; 
that said amount of water was diverted wrongfully 
and unlawfully and was in excess of the amount 
of water allocated said lands under decrees of the 
Secretary of the Interior of the United States of 
America made on November 25, 1921. [73] 


VII. 

Plaintiff, answering paragraph X XI of the com- 
plaint of the interveners, alleges that the water 
rights set opposite the names of each defendant are 
true and correct, and alleges further that the Secre- 
tary of the Interior acted with authority of law 
in making such grants and awards to the defend- 
ants’ predecessors and their lands mvolved herein, 
in pursuance to the authority vested in him by the 
acts of Congress of June 21, 1906 (34 Stat. 354) 
and May 29, 1908 (35 Stat. 448). Plaintiff denies 
each and every other allegation therein contained. 


VIII. 

Plaintiff denies each and every allegation con- 
tained in paragraph XXII of the interveners of 
the complaint. 

IX. 

Plaintiff admits the allegations contained in para- 
graphs X XITI, XXIV and XXV of the interveners 
of the complaint. 

x. 

Plaintiff admits the allegations contained in para- 
graph II of the answer of the interveners to plain- 
tiff’s bill of complaint on file herein. 
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XI. 

Plaintiff, replying to paragraph VI of the ‘mter- 
veners of the answer to plaintiff’s complaint alleges 
that all acts done by the Secretary of the Interior 
in respect to the water rights involved herein were 
done in pursuance to law and in accordance with 
Iustructions issued pursuant to law. 


>. Sn E 

Plaintiff, replying to the allegations contained in 
maracraphs Vil, Vill, IX, X, XI, AIT, AIL, 
my, AV, XVI, XVII, XVIII, XIX, XX, XXII, 
XXIII, and XXIV of the answer of the mter- 
veners to plaintiff’s complaint, on file hereim, alleges 
that all acts of the Secretary of the Interior m 
eranting water [74] rights to each of the defend- 
alts’ predecessors and their lands involved herein, 
were within the authority of the Secretary of the 
Interior, within his jurisdiction and done m= pur- 
suance to the Acts of Congress of June 21, 1906 
(34 Stat. 354) and May 29, 1908 (35 Stat. 448). 


XIII. 

Plaintiff denies each and every allegation con- 
tained in the complaint in intervention of inter- 
veners and in the answer of interveners to the 
complaint of plaintiff, not herein specifically ad- 
mitted, qualified, or denied. 

Wherefore plaintiff, having fully answered the 
complaint of interveners and having fully replied 
to the answer of interveners to plaintiff’s complaint, 
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the plaintiff, the United States of America, renews 
the prayer for relief fully set out and contained 
in the plaintiff’s complaint against the said de- 
fendants on file herein. 
JOHN B. TANSIL, 
United States Attorney for 
the District of Montana. 


KENNETH R. L. SIMMONS, 
District Counsel, U.S. LLS., 
Department of the Interior. 
[ Veritication ] 
[Endorsed]: Filed July 31-1939. C. R. Garlow, 
Clerk, U. 8S. District Court, District of Montana. 
[75] 


Thereafter, on September 23, 1939, defendants 
filed their Motion to Dismiss the Complaint in 
Intervention herein, in the words and figures fol- 
lowing, to wit: [76] 

[Title of District Court and Cause.] 
MOTION TO DISMISS COMPLAINT 
IN INTERVENTION 

Come Now the defendants B. W. Alexander, 
Beckwith Mercantile Company, a Montana Corpo- 
ration, John vA. Hazel, Theodore Knutson and Edna 
1. Knutson, his wife, P. W. Sorensen, Avery A. 
Stevens, Meil C. Pierce, Bert Lish, John Mine- 
singer and Ada Lb. Minesiuger, his wife, and ‘Thomas 
Wald, and move the Court as follows: 
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1. To dismiss the Complaint in Intervention be- 
cause the said Complaint fails to state a claim 
against these defendants, or either or any of them, 
upon which rehef can be granted. 

LLOYD I. WALLACE, 
Polson, Montana, 
_ Attorney for Moving 
Defendants. 

[itndorsed}: Filed Sept. 23-1939. C. R. Garlow, 

Clerk, U. S. District Court, District of Montana. 
[77] 

Thereafter, on October 23, 1939, a Praecipe to 
Dismiss Complaint in Intervention as to Defendants 
J. A. McKeever, John Minesinger and Ada B. 
Minesinger was duly filed herein, in the words and 
figures following, to wit: [78] 

[Title of District Court and Cause. ] 
PRAECIPE 
‘lo the Above Entitled Court: 


Please dismiss the complaint in intervention im 
the above entitled action insofar as, and only in- 
sofar as the same relates to J. A. McKeever, John 
Minesinger and Ada Lb. Minesinger. 

Dated this 28rd day of October, 1939. 

RUSSELL E. SMITH, 
Attorney for Interveners. 

[Endorsed]: Filed Oct. 23-1939. C. R. Garlow, 

Clerk, U. S. District Court, District of Montana. 
[79] 
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Thereaster, on Mareh 21, 1940, the Answer of 


Defendants to Complaint in Intervention was duly 


filed herein, in the words and figures following, 
to wit: [80] 


[Title of District Court and Cause. ] 

JOINT AND SEVERAL ANSWER OF DE- 
FENDANTS, BECKWITH MERCANTILE 
COMPANY, A MONTANA CORPORATION, 
JOHN A. HAZEL, THEODORE KNUTSON 
AND EDNA I. KNUTSON, HIS Qala 
P. W. SORENSON, AVERY A. STE VENG: 
MEIL C. PIERCE, BERT MYERS NELSON, 
AND THOMAS WALD, TO COMPLAINT 
IN INTERVENTION, 

Come Now the defendants, Beckwith Mercantile 
Company, a Montana Corporation, John A. Hazel, 
Theodore Knutson and Edna J. Knutson, his wife, 
P. W. Sorenson, Avery A. Stevens, Meil C. Pierce, 
Bert Myers Nelson and Thomas Wald, and for 
their jomt and several answer to the Complaint 
in Intervention on file herein, admit, deny and 
allege: 

First Defense 
il 

Allege that the said Complaint in Intervention 
fails to state a claim against these answering de- 
fendants, or either or any of them, upon which re- 
hef ean be granted. 


| 
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Second Defense 


I. 

Defendants deny that Dennis A. Dellwo is the 
owner of the land deseribed in paragraph I of the 
Complaint in Intervention and deny that he is the 
successor in interest of Frederick Gariepy; admit 
the other allegations contained in said paragraph I. 


II. 
Admit the allegations contained in paragraph II. 


III. 

Admit that by virtue of the treaty made, ratified 
and proclaimed, as alleged in paragraph III, the 
Confederated Tribes of Flathead, Kootenai, and 
Upper Pend d’Oreille Indians conveyed to the 
United States their rights in and to a large portion 
of the country then occupied and claimed by them; 
deny that the United [81] States set aside and 
reserved the lands described in the treaty for the 
exclusive use, benefit and occupancy of the said 
Confederated Tribes; deny that the United States 
reserved the waters flowing within the confines of 
the former Flathead Indian Reserve; admit that 
the United States became trustee of said waters 
for the benefit of said Indians; allege that they are 
without knowledge or information sufficient to form 
a belief as tu the truth of the allegations of the 
adoption of a policy lovking to the ultimate irri- 
gation of the lands on said reserve through a cen- 
tral irrigation system, and the purpose of the mak- 
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ing of surveys and plans; admit that m 1908 
Congress appropriated $50,000.00 for the purposes 
stated therein and allege that the cost of said entire 
work was to be reimbursed from the proceeds of 
the sale of Jands within said reserve; deny that the 
United States appropriated and reserved all or any 
of the waters of the said Flathead Irrigation Dis- 
trict; deny that the United States or the Act of 
Congress (35 Stat. L. 448) provided that all water 
rights on. the Flathead Indian Reservation should 
be taken from systems of irrigation to be con- 
structed by the United States; admit that the Act 
of Congress of May 29, 1908, provided that the 


lands trrigable under the systems therein provided ; 


which bad been allotted to the Indians in severalty, 
should be deemed to have a right to so much water 
as may be required to irrigate such lands without 
cost to the Indians for construction of ‘such irriga- 
tion systems; deny that said Act of Congress pro- 
vided that’ all lands allotted to Indians and all 
surplus in allotted lands should bear their pro rata 
share of the cost and operation and maintenance 
of the system under which they lie; allege that 
they are without knowledge or information sufficient 
to form a belief as to the truth of the remaining 
allegations contained in se Be Ms feels 


IV 


- Defendants admit that all of the lands within the’ 


Flathead Irrigation District were and are lands 
within the former. Flathead India ‘Reservation ; 


~~ i a, 
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allege that they are without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the other allegations contained in paragraph IV. 


a 
Allege that they are without knowledge or infor- 
mation sufficient to form a belief as to the truth 
of the allegations contained 1m paragraph Y. 


VEE 

Admit that the former Flathead Indian Reserva- 
tion was a large reserve containing many thousands 
of acres of land and that streains course through 
the same at various points ; admit that the soil and 
climate of the former Flathead Indian Reservation 
are such that irrigation is required for the success- 
ful raising of crops thereon to the ful] extent 
thereof; allege that they are without knowledge or 
information sufficient to form a belief as to the 
truth of the other allegations contained in para- 
graph VI. J 

WIT. 

Admit the allegations contained in paragraph 
yi. 

Vill. 

Admit that the defendant, B.. W. Alexander, Is 
in control and possession of the land deseribed im 
paragraph VIL, formerly known as the Dunean 
McDonald Allotment No. 561. 
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KN. 

Deny the allegations contained in paragraph 
VI. 

XVII. 

Admit that the defendant, Ada B. Minesinger, 
is In possession and contirol of the land deseribed 
in paragraph XVII, formerly known as the John 
Minesinger Allotment No. 690. 


DOV ITT. 

Admit that the defendant, Thomas Wald, is in 
possession and control of the land described in 
paragraph XVIII, formerly known as the James 
Wayvmack Allotment No. 689. 


ATX 
Admit that the defendant, Thomas Wald, is also 
in control and possession of the land described in 
paragraph XIX, formerly known as the Emma M. 
Magee Allotment No. 688. 


DO. 
Deny the allegations contained in paragraph XX. 


XXII. 
Deny the allegations contained in paragraphs 
XXII, XXII, XXIII, XXIV and XXV. 


AXIT. 
except as hereinbefore specifically admitted, qual- 
ified or denied, defendants deny each and every 
allegation, matter, statement and thing, and each 
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and every part and portion thereof, in said Com- 
plaint in Intervention contained. [85] 


Third Defense 


For a third aud separate defense, these answer- 
ing defendants allege: 

I. 

That on the loth day of July, 1855, a treaty 
was made and entered intvu by and between the 
United States of America and the Confederated 
Tribes of Flathead, Kootenai and Upper Pend 
d’Oreille Indians, wherein and whereby the said 
Indians ceded, relinquished and conveved to the 
United States all their right, tithe and interest in 
and to a large tract of land then occupied and 
claimed by them, reserving therefrom, however, the 
land described in Article 2 of said treaty as a 
general Indian reservation and for their own use 
and benefit and occupation; which said treaty was 
ratified by the Senate of the United States on March 
8, 1859, and regularly proclaimed by the President 
of the United States on April 15, 1859, a copy of 
which treaty, marked ‘‘lixlibit A’’, is hereto at- 
tached, here referred to and by this reference made 
a part hereof, the same as though fully written out 
at this place. 

Re 

That shortly thereafter and pursuant to the terms 
of such treaty, said Indians removed to and settled 
upon such Flathead Indian Reservation and, in 
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keeping with the meaning and intent of said treaty, 
many of them began the selection of home sites and 
the building of homes thereon, the breaking and 
clearing of ground, the digging of ditches, the 
irrigating of parts of said lands and the raising 
of crops thereon, and have continued to irrigate 
such Jands and cultivate the same to the present 
time. 
GUL 

That the land embraced within the limits of the 
former [86] Flathead Indian Reservation were and 
are arid in character and require artificial irriga- 
tion in order to produce crops thereon to the full 
extent of the soil thereof, and that the lands of the 
defendants, hereinafter mentioned and described, 
generally require one inch per acre at all times for 
the proper irigation thereof and the successful 
raising of crops thereon, and were and are capable 
of being irrigated from the waters of Post Creek 
located in said reservation; that under the said 
treaty of July 16, 1855, the waters within the 
flathead Indian Reservation, including the waters 
of Post Creek, were reserved to the Indians for 
the equal benefit of the tribal members for irriga- 
tion and other purposes. 


TV. 

That on April 23, 1904, the Congress of the United 
States passed an Act (33 Stat. L. 302), providing 
for the survey and allotment of the lands em- 
braced within the limits of the said Flathead Indian 
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Reservation in the State of Montana, under the 
Allotment Laws of the United States (Act of Feb. 
8, 1887, as amended), and the sale and disposal of 
all surplus lands after allotment. 


2 

That in the year 1908, Florence McDonald, Mary 
C. MeDonald, Frank Fiddler, Wiliam Deschamps, 
Edward Deschamps, Oro Deschamps, James Way- 
mack and Emma M. Magee, were members of the 
Flathead Confederated Tribe of Indians (or Na- 
tion) and were residing on the Flathead Indian 
Reservation. 

v1. 

That sometime prior to the time 1908, the Indians 
named in the preceding paragraph selected, pursu- 
ant to the said treaty and the aforesaid Acts of 
Congress, as their individual [87] allotments and 
on the 8th day of October, 1908, the United States, 
through its special allottng agent or agents, duly 
and regularly allotted to said Indians and as their 
mdividual property, the tracts of land so selected 
by them and described as follows, to-wit: 

To Fiorence McDonald, No. 560: 

The Southwest Quarter of the Northeast 
Quarter and the Northwest Quarter of the 
Southeast Quarter, Section Sixteen, ‘Cown- 
ship Nineteen North, Range Nineteen West, 
me IP, Mt, 
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To Mary C. McDonald, No. 559: 

The Southeast Quarter of the Northwest 
Quarter and the Northeast Quarter of the 
Southwest Quarter, Section Sixteen, Town- 
ship Nineteen North, Range Nineteen West, 
M. PSM. 


To Frank Fiddler, No. 785: 
The West Half of the Southwest Quarter, 
Section Sixteen, Township Nineteen North, 
Range Nineteen West, M. P. M. 


To William Deschamps, No. 781: 

The Southwest Quarter of the Northwest 
Quarter, Section Sixteen; and the Southeast 
Quarter of the Northeast Quarter of Section 
Seventeen: Township Nineteen North, Range 
Nineteen West, M. P. M. 


To Edward Deschamps, No. 783: 
The East Half of the Southeast Quarter, 


Section Seventeen, Township Nineteen 
North, Range Nineteen West, M. P. M. 


To Oro Deschamps, No. 784: 
The West Half of the Southeast Quarter, 
Section Seventeen, Township Nineteen North, 
Range Nineteen West, M. P. M. 


To James Waymack, No. 689: 
The West Half of the Southwest Quarter, 
Section Seventeen, Township Nineteen North, 
Range Nineteen West, M. P. M. 
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To Emma M. Magee, No. 688: 
The East Half of the Southeast Quarter 
of Section Eighteen, Township Nineteen 
North, Range Nineteen West, M. P. M. 


va. 

That thereafter the United States, by fee simple 
patent, conveyed said allotted lands, together with 
all the rights, privileges, [88] immunities and ap- 
purtenances of whatsoever nature thereunto be- 
longing, to said Flathead Indians, and to their heirs 
and assigns forever, the lands so conveyed to each 
of said Indians being the same tracts of land as 
were so allotted to him or her; that the said lands 
so allotted to Florence McDonald were so con- 
veyed to her by patent, dated November 5, 1917; 
that the said lands so allotted to Mary C. MeDonald 
were so conveyed to her by patent, dated November 
17, 1915; that the said lands so allotted to Frank 
Fiddler were so conveyed to him by patent, dated 
September 2, 1925; that the said lands so allotted 
to William Deschamps were conveyed to Joseph 
Deschamps and Mary Rodgers Deschamps, as the 
heirs of Wilham Deschamps, deceased, by patent, 
dated August 16, 1920; that the said lands so al- 
lotted to Edward Deschamps were so conveyed to 
him by patent, dated November 9, 1910; that the 
said lands so allotted to Oro Deschamps were so 
conveyed to Ore Deschamps Freeman (formerly Oro 
Deschamps) by patent, dated Mareh 8,-1917; that 
the said lands so allotted to James Waymack were 
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so conveyed to him by patent, dated October 10, 
1910; and that the lands so allotted to Emma M. 
Magee were so conveyed to her by patent, dated 
August 25, 1916. 

VITI. 

That on or about May 1, 1905, the said Florence 
MeDonald, Mary C. McDonald, Frank Fiddler, Wil- 
liam Deschamps. Edward Deschamps and Ovo Des- 
champs, dug and constructed, ov caused to be dug 
and constructed. what is known as the MeDonald- 
Deschamps ditch, which ditch taps Post Creek on 
its left bank in Section Ten, Township Nineteen 
North, Range Nineteen West, M. P. M. for the 
purpose of diverting and conveying water from said 
Post Creek to irrigate the lands of said Indians, 
so selected by them and afterwards [89] allotted 
to them, and that said ditch so constructed by the 
predecessors m interest of these answering defend- 
ants was, at the time of its construction and ever 
since then has been and now is, of such size and 
grade as to carry the required amount of water to, 
over and upon said lands to properly irrigate the 
same; that ever since said date the predecessors mm 
interest of the defendants, Beckwith Mercantile 
Company, John A. Hazel, Theodore Knutson and 
Edna I. Knutson, his wife, P. W. Sorenson, Avery 
A. Stevens, Meil C. Pierce, and Bert Myers Nelson, 
and the said defendants have continually and said 
defendants now are maintaining said diteh and di- 
verting and conveying water through the same from 
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Post Creek and irrigating the irrigable areas of 
their respective lands with said waters. 


ley... 

That on or about the Ist day of May, 1906, the 
said James Waymack and Emma M. Magee dug 
and constructed, or caused to be dug and con- 
structed, an extension to the ditch known as the 
Magee-Minesinger ditch which taps Post Creek on 
its left bank in Section ‘Ten, Township Nineteen 
North, Range Nineteen West, M. P. M., for the 
purpose of diverting and conveying water from said 
Post Creek to imigate the lands of said Indians, 
so selected by them and afterwards allotted to them, 
and that said diteh and the extension thereof so 
constructed by the predecessors in interest of these 
answering defendants was, at the time of its con- 
struction and ever since has been and now 1s, ot 
such size and grade as to earry the required amount 
of water to, over and upon said lands to properly 
ivvigate the same; that ever since said date the pred- 
ecessors in interest of the defendant, ‘Thomas Wald, 
and said defendant have continually, and the de- 
fendant, Thomas Wald, now 1s maintaining said 
ditch and diverting and conveying [90] water 
through the same from Post Cyeek and irrigating 
the ivrigable portions of Is said lands with said 
water. 

x. 

What when the said Indians dug and constructed 

the said ditches 2nd diverted and apphed water 
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from Post Creek to the irrigation of the lands so 
selected by them, and when the said lands were so 
allotted to said members of the Flathead Nation, 
as set forth herein, the waters of the Flathead In- 
dian Reservation, including the waters of Post 
Creek, were reserved under the said treaty of 1855 
to each individual Indian named in paragraph V 
of this affirmative defense, in such amount as is or 
might be needed for the beneficial use for each of 
the said Indians in irrigating the said lands so al- 
lotted to each of them, and for stock, domestic and 
other beneficial purposes. That thereupon each of 
said Indian allottees was vested with a right as of 
the date of said treaty (July 16, 1855) in the use 
of sufficient water to properly irrigate his or her 
irrigable land, and that each of said Indian allottees 
was vested with the rights incident to ownership of 
both the land and said waters, which right to said 
waters thereby became appurtenant to the land so 
allotted to each said Indian. 


XI, 

That after the lands described above were allotted 
to the Indians named and after the reserved waters 
became vested in each of said Indians, as herein- 
before set forth, and after the said waters hecame 
appurtenant to each specific tract of land, as here- 
inbefore described, and by mesne conveyances from 
said original patentees and their respective sucees- 
sors in interest, these answering defendants have 
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acquired by purchase the legal title to said lands, 
together with all the tenements, hereditaments [91] 
and appurtenances of whatsoever nature thereunto 
belonging or in anywise appertaining, on the dates 
and as follows: 

The Florence McDonald Allotment No. 560 was 
eonveyed to the Beckwith Mercantile Company, a 
corporation, by warranty deed, dated October 25, 
1921, and that defendant, Beckwith Mereantile Com- 
pany, contracted to sell said land on August 22, 
1934, to Clarence L. MeVey and that the defendant, 
John A. Hazel, is occupying said land as a tenant 
of said McVey. 

The Mary C. MeDonald Allotment No. 559 was 
conveyed to the defendants, Theodore Knutson and 
Edna I. Kuutson, his wife, by a contract for deed, 
dated October 8, 1934; 

That the Frank Fiddler Allotment No. 785 was 
eonveyed to the defendant, P. W. Sorenson, by 
warranty deed, dated Novembex 9, 1928; 

That the William Deschamps Allotment No. 781 
was conveyed to the defendant, Avery A. Stevens, 
by warranty deed, dated January 26, 1935; 

That the North thirty acres of the Edward Des- 
champs allotment No. 783 were conveyed to the de- 
fendant, Avery A. Stevens, by warranty deed, dated 
October 4, 1931, and that the South fifty acres of 
said allotment were conveyed to the defendant, 
Meil C. Pierce, by warranty deed, dated May 21, 
1935 ; 
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That the North forty acres of the Ore Deschamps 
Allotment No. 784 were conveyed to the defendant, 
Bert Myers Nelson, by warranty deed, dated Oc- 
tober 14, 1926, and that the South forty acres of 
said allotment were conveyed to said defendant by 
warranty deed, dated April 7, 1938; 

That the James Wavmack Allotment No. 689 was 
conveyed to the defendant, Thomas Wald, by war- 
vanity deed, dated March 24, 1917; 

That the Emma AL Magee Allotment No. 755 was 
conveyed to the defendant, Thomas Wald, by war- 
ranty deed, dated March 24, 1917; [92] 

Aud that ever since then these answering defend- 
ants have been and now are the owners and mm pos- 
session of said tracts of land, together with all 
rights, privileges, immunities, water rights, tene- 
ments, hereditaments and appurtenances thereunto 
belonging. 

XI. 

That because of the foregoing facts these an- 
swerimg defendants are entitled to the use of a 
sufficient amount of water from Post Creek to 
properly irrigate their respective lands to the same 
extent as the individual Indians herein mentioned, 
predecessors in interest of these answering defend- 
ants, would be entitled under said treaty of July 
16, 1855, if they had not conveyed said lands, to- 
gether with the tenements, hereditaments and appui- 
tenances thereunto belonging, to these answering 
defendants, and are equally entitled to the mght to 


— 
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use said waters as if they were members of the Flat- 
head Nation and are entitled to use a sufficient 
amount of said water to properly irrigate their 
lands without hindrance or interference by the 
plaintiff or interveners, or either of them, or their 
agents and servants, and that they are entitled to 
use such waters whether their lands are under a 
Government ditch or not. 


XL 

These answering defendants are informed and 
believe and upon such information and belief state, 
that at the time of the making of the said treaty 
of 1855, there was, every since has been and now 15, 
a supply of water available on the former Flathead 
Indian Reservation, sufficient to properly iwrigate 
all the invigable lands selected by and allotted to 
the Indians in severalty, upon the said Flathead 
Indian Reservation pursuant to the Act of Congress 
of April 23, 1904, as amended. [93] 


Fourth Defense 


For a fourth and separate defense, these an- 
swering defendants allege: 
il 

That if the Secretary of the Interior acted erro- 

neously under the Act of May 29, 1908, or any other 

Act of Congress, in recognizing the early private 

water rights of the Indian members of the Flathead 

Nation, or that if the said Secretary of the Interior 
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acted erroneously in determining or allocating water 
rights to said Indians, or to the lands described in 
the Complaint in Intervention, the only error com- 
mitted by said Secretary of the Interior was and 
is that he ought to and should-have recognized, de- 
termined or allocated water rights to the whole ir 
vigable area of each Indian allotment in an amount 
as may be required to properly irrigate such lands. 


Fifth Defense 


For a fifth and separate defense, these auswerig 
defendants allege: 

I. 

These answering defendants here repeat and al- 
lege all of the matters, facts and things set forth 
and alleged in paragraphs 1, II, lI, IV, V, VI, 
VII, VIII, TX, X and XI of their ““Third es 
fense’* and above set forth and alleged in this An- 
swer, and pray that the same be taken and deemed 
a part of this ‘‘ Fifth Defense’’ the same as though 
herein set out and alleged at length. 


Tue 

And that ever since the construction of said Me- 
Donald-Deschamps and Magee-Minesinger ditches, 
and for more than ten years immediately preceding 
the filing of the Complaint in Intervention, these 
answering defendants, and each of them, and their 
respective grantors and their predecessors in in- 
terest, have main- [94] tained and used said ditches 
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during all of said time, have diverted and used said 
waters from Post Creek for irrigation and other 
domestic purposes upon their respective lands, con- 
tinnously, openly, notoriously, peaceably, uninter- 
ruptedly, under claim of right (as thelr own) and 
adversely to the said interveners and their grantors 
and predecessors, and to all the world; and during 
all said times these answering defendants and their 
respective grantors and predecessors in interest 
have been, and these defendants now are, as to their 
said respective lands, the owners of the right so to 
maintam and use said ditches and to divert and use 
a sufficient amount of the waters of Post Creek to 
properly irrigate their respective lands, as a per- 
petual easement appurtenant to their said Jands. 

Wherefore, these answering defendants pray: 

(1) That the Complaint in Intervention be dis- 
missed and that said interveners take nothing 
thereby. 

(2) ‘That it be adjudged and decreed that these 
auswering defendants, and each of them, are the 
owners of and entitled to the use of the McDonald- 
Deschamps and Magee-Minesinger ditches and that 
they and each of them are the owners of and en- 
titled to divert, convey and use the waters of Post 
Creek for irrigation and other domestic purposes, 
in an amount sufficient to properly ivigate the full 
invigable area of their respective lands to the full 
extent of the soil thereof. 

(3) For such other and further relief as may be 
just. 
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(4) For their costs and disbursements herein 
expended. 
LLOYD I. WALLACE 
Polson, Montana 
Attorney for Answering De- 
fendants. 
(Verification) [95] 


Pen Ib SAY 
TREATY WITH THE FLATHEADS, ETC. 1855 


Articles of agreement and convention made and 
concluded at the treaty-ground at Hell Gate, in the 
Bitter Root Valley, this sixteenth day of July, in 
the year one thousand eight hundred and fifty-five, 
by and between Isaac I. Stevens, governor and 
superintendent of Indian affairs for the Territory 
of Washington, on the part of the United States, 
and the undersigned chiefs, head-men and delegates 
of the confederated tribes of the Flathead, Koo- 
tenay, and Upper Pend d’Oreilles Indians, on _ be- 
half of and acting for said confederated tribes, and 
being duly authorized thereto by them. It being 
understood and agreed that the said confederated 
tribes do hereby constitute a nation, under the name 
of the Flathead Nation, with Victor, the head chief 
of the Flathead tribe, as the head chief of the said 
nation, and that the several chiefs, head-men, and 
delegates, whose names are signed to this treaty, do 
hereby, in behalf of their respective tribes, recog- 
nize Victor, as said head chief. 
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Article 1. The said confederated tribe of In- 
dians hereby cede, relinquish, and convey to the 
United States all their rights, title, and interest in 
and to the country occupied or claimed by them, 
bounded and described as follows, to wit: 

Commencing on the main ridge of the Rocky 
Mountains at the forty-ninth (49) parallel of lati- 
tude, thence westerly on that parallel to the divide 
between the Flat-bow or Kootenai river and 
Clarke’s Fork, thence southerly and southeasterly 
along said divide to the one hundred and fifteenth 
degree of longitude, (115°), thence in a southwest- 
erly direction to the divide between the sources of 
the St. Regis Borgia and the Coeur d’Alene rivers, 
thence southeasterly and southerly along the main 
ridge of the Bitter Root Mountains to the divide 
between the headwaters of the Koos-koos-kee river 
and of the southwestern fork of the Bitter Root 
River, thence easterlv along the divide separating 
the waters of the several tributaries of the Bitter 
Root river from the waters flowing [96] into the 
Salmon and Snake rivers to the main ridge of the 
Rocky Mountains, and thence northerly along the 
said main ridge to the place of beginning. 

Article 2. There is, however, reserved from the 
lands above ceded, for the use and occupation of 
the said confederated tribes, and as a general in- 
dian reservation, upon which may be placed other 
friendly tribes and bands of Indians of the Terri- 
tory of Washington who may agree to be consoli- 
dated with the tribes parties to this treaty, under 
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the common designation of the Flathead Nation, 
with Victor, head chief of the Flathead tribe, as 
the head chief of the nation, the tract of land in- 
cluded within the following boundaries, to wit: 

Commencing at the source of the main branch 
of the Jocko River, thence along the divide sepa- 
rating the waters flowing into the Bitter Root river 
from those flowing into the Jocko to a point on 
Clarke’s Fork between the Camash and Horse 
prairies; thence northerly to and along the divide 
bounding on the west the Flathead river to a point 
due west from the point half-way in latitude be- 
tween the northern and southern extremities of 
Flathead lake; thence on a due east course to the 
divide whenee the Crow, the Prune, the So-ni-el-em 
and the Joecko rivers take their rise, and thence 
southerly along said divide to the place of begin- 
ning. 

All which tract shall be set apart, and, so far as 
necessary, surveved and marked ont for the exelu- 
sive use and benefit of said confederated tribes as 
an Indian reservation. Nor shall any white man, 
excepting those in the employment of the Indian 
department, be permitted to reside upon the said 
reservation withont permission of the confederated 
tribes, and the Superintendent and agent. And the 
said confederated tribes agree to remove to and 
settle upon the same within one vear after the rati- 
fication of this treaty. In the meantime [97] it shall 
be lawful for them to reside upon any ground not 
in the actual claim and oeeupation of citizens of the 
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United States, and upon any ground claimed or 
occupied, if with the permission of the owner or 
elaimant. 

Guaranteeing, however, the right to all citizens 
of the United States to enter upon and occupy as 
settlers any lands not actually occupied and culti- 
vated by said Indians at this time, and not included 
in the reservation above named. And provided, that 
any substantial improvements heretofore made by 
any Indian, such as fields enclosed and cultivated 
and houses erected upon the lands hereby ceded, and 
which he may be compelled to abandon in conse- 
quence of this treaty, shall be valued under the 
direction of the President of the United States, and 
payment made therefor i money, or improvements 
of an equal value be made for said Indian upon the 
reservation; and no Indian will be required to aban- 
don the improvements aforesaid, now occupied by 
him, until their value in money ov improvements of 
an equal value shall be furnished him as aforesaid. 

Article 3. And provided, that if necessary for 
the public convenience roads may be run through 
the said reservation: and. on the other hand, the 
Night of way with free access from the same to the 
nearest public highway is secured to them, as also 
the right in common with citizens of the United 
States to travel upon all public highways. 

The exclusive right of taking fish im all the 
streams runiing through or bordering said reserva- 
tion is further secured to said Indians; as also the 
right of taking fish at all usual and accustomed 
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places in common with citizens of the Territory, and 
of erecting temporary buildings for curing; to- 
gether with the privilege of hunting, gathering roots 
and berries, and pasturing their horses and eattle 
upon open and unclaimed land. 

Article 4+. In consideration of the above cession, 
the United States agrees to pay to the said con- 
federated tribes of Indians, [98] in addition to the 
goods and provisions distributed to them at the 
time of signing this treaty the sum of One Hundred 
and Twenty Thousand Dollars in the following 
manner—that is to say: for the first vear after the 
ratification hereof, thirty-six thousand dollars, to 
be expended under the direction of the President, 
in providing for their removal to the reservation, 
breaking up and fencing farms, building houses for 
them, and for such other objects as he may deem 
necessary. For the next four years, six thousand 
dollars each vear; for the next five years, five thou- 
sand dollars each vear; for the next five vears, four 
thousand dollars each vear: and for the next five 
years, three thousand dollars each vear. 

All which said sums of money shall be applied 
to the use and benefit of the said Indians, under 
the direction of the President of the United States, 
who may from time to time determine, at his dis- 
eretion, upon what beneficial objects to expend the 
same for them. and the superintendent of Indian 
affairs, or other proper officer, shall each vear in- 
form the President of the wishes of the Indians in 
relation thereto. 
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Article 5. The United States further agree to 
establish at suitable points within the said reserva- 
tion, within one vear after the ratification hereof, 
an agricultural and industrial school, erecting the 
necessary buildings, keeping the same in repair, 
and providing it with furniture, books, and station- 
ery, to be located at the ageney, and to be free to the 
children of the said tribes. and to employ a suitable 
mstiructor or instructors. To furnish one black- 
smith shop, to whieh shall be attached a tin and 
eun shop; one carpenter’s shop; one wagon and 
ploughmaker’s shop; and to keep the same in ve- 
pair: and furnished with the necessary tools. To 
employ two farmers, one blacksmith, one timer, 
one gunsmith, one carpenter, one wagon and plough 
maker for the instruction of the Indians in trades, 
and to assist [99] them in the same. ‘To erect one 
saw-mill and one flouring-mill, keeping the same in 
repair and furnished with the necessary tools and 
fixtures. and to employ two millers. To erect a hos- 
pital, keeping the same in repair, and provided with 
the necessary medicines and furniture, and to em- 
ploy a physician: and to erect, keep TM repair, and 
provide the necessary firniture the buildings re- 
quired for the accommodation of said employees. 
The said buildings and establishments to be main- 
tained and kept in repair as aforesaid, and the 
employees to be kept in service for the period of 
twenty vears. 

And in view of the fact that the head emefs of 
the said confederated tribes of Indians are expected 
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and will be called upon to perform many services 
of a public character, occupying much of their 
time, the United States further agrees to pay to 
each of the Flathead, Kootenay, and Upper Pend 
d’Orveilles tribes five hundred dollars per year, for 
the term of twenty years after the ratification here- 
of, as a salary for such persons as the said con- 
federated tribes may select to be their head chiefs, 
and to build for them at suitable pomts on the 
reservation a comfortable house, and properly fur- 
nish the same, and to plough and fence for each 
of them ten acres of land. The salary to be paid 
to, and the said houses to be occupied by, such head 
chiefs so long as they may be elected to that posi- 
tion by their tribes, and no longer. 

And all the expenditures and expenses contem- 
plated in this article of this treaty shall be defraved 
by the United States, and shall not be deducted 
from the annuities agreed to be paid to said tribes. 
Nor shall the cost of transporting the goods for the 
annuity payments be a charge upon the annuities, 
but shall be defrayed by the United States. 

Article 6. The President may from time to time, 
at his discretion, cause the whole, or such portion 
of such reservation as he may think proper, to be 
surveyed into lots, and assign the [100] same to 
such mdividnals or families of the said confeder- 
ated tribes as are willing to avail themselves of the 
privilege, and will locate on the same as a perma- 
nent home. on the same terms and subject to the 
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same regulations as are provided in the sixth article 
of the treaty with the Omahas, so far as the same 
may be applicable. 

Article 7. The annuities of the aforesaid con- 
federated tribes of Indians shall not be taken to 
pay the debts of mdividuals. 

Article 8. The aforesaid confederated tribes of 
Indians, acknowledge their dependence upon the 
government of the United States, and promise to be 
friendly with all citizens thereof, and pledge them- 
selves to commit no depredations upon the property 
of such citizens. And should any one or more of 
them violate this pledge, and the facet be satisfae- 
torily proved before the agent, the property taken 
shall be retuimed, or, in default thereof, or if im- 
jured or destroyed, compensation may be made by 
the government out of the annuities. Nor will they 
make war upon any other tribe except in self de- 
fense, but will submit all matters of difference 
between them and other Indians to the government 
of the United States or its agent, for decision, and 
abide thereby. And if any of the said Indians com- 
mit any depredations on any other Indians within 
the jurisdiction of the United States, the same rule 
shall prevail as that prescribed in this article, in 
case of depredations against citizens. And the said 
tribes agree not to shelter or conceal offenders 
against the laws of the United States, but to deliver 
them up to the authorities for trial. 

Article 9. The said confederated tribes desire to 
exclude from their reservation the use of ardent 
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spirits, and to prevent thei people from drinking 
the same; and therefore it is provided that any 
Indian belonging to said confederated tribes of In- 
dians who is guilty of bringing liquor into said 
reservation, or who drinks hquor, may have his or 
her proportion of the annuities [101] withheld from 
him ov her for such time as the President may 
determine. 

Article 10. The United States further agree to 
euarantee the exclusive use of the reservation pro- 
vided for in this treaty, as against any claims which 
made be urged by the Hudson Bay Company under 
the provisions of the treaty between the United 
States and Great Britain of the fifteenth of June, 
eighteen hundred and forty-six, in consequence of 
the occupation of a trading post on the Pru-in river 
by the servants of that company. 

Article 11. It is, moreover, provided that the 
Bitter Root Valley, above the Loo-lo Fork, shall be 
eavefully surveved and examined, and if it shall 
prove, in the judgment of the President, to be better 
adapted to the wants of the Flathead tribe than the 
general reservation provided for in treaty, then 
such portions of it as may be necessary shall be 
set apart as a separate reservation for the said 
tribe, No portion of the Bitter Root Valley, above 
the Loo-lo Fork, shall be opened to settlement until 
such exammation is had and the decision of the 
President mace knewn. 
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Article 12. This treaty shall be obligatory upon 
the contracting parties as soon as the same shall be 
ratified by the President and Senate of the United 
States. 

In testimony whereof, the said Isaac I. Stevens, 
governor and superintendent of Indian affairs for 
the Territory of Washington, and the undersigned 
head cliefs, chiefs, and principal men of the Flat- 
head, Kootenay and Upper Pend d’Oreilles tribes 
of Indians, have hereunto set their hands and seals, 
at the place and on the day and vear hereinbefore 
written. 

ISAAC ]. STEVENS, (1.8.) 
Governor and Superintendent Indian 
Atiomirs, WT. 
VICTOR, 
head chief of the Flathead Nation, 
is X manok (L.S.) 
ALEXANDER, 
chief of the Upper Pend d’Oreilles, 
is X mark (I1.8.) 
MICHELLE, 
chief of the Kootenays, 
his X mark (U..8.) [102] 
AMBROSE, 
his X mark (1.8.) 
PAH-SOH, 
his X mark (L.S.) 
BEAR TRACK, 
his X mark (1.8.) 
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ADOLPHE, 

his X mark (1.8.) 
THUNDER, 

his X mark (1.8.) 
BIG CANOE, 

his X mark (1.8.) 
KOOTEL CHAH, 

his X mark (1.8.) 
Pals 

his X mark (1L.8.) 
ANDREW, 

his X mark (1.8.) 
MICHELLE, 

his A mark (1.8.) 
BATTISTE, 

his X mark (1..8.) 

KOOTENAYS 

GUN FLINT, 

his X mark (1.8.) 
LITTLE MICHELLE, 

his X mark (T..8.) 
PAUL SEE, 

his X mark 


MOSES, 


(1..8.) 


his X mark (T.8.) 


JAMES DOTY, 
Secretary. 

R. H. LANSDALE, 
Indian Agent. 

Wk. TA Pare 
Sub. Indian Agent 
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HENRY R. CROSIRE, 
GUSTAVUS SOHON, 
Flathead Interpreter. 
A. J. HOECKEN, 
Sp. mis. 
WILLIAM CRAIG. 
[Endorsed]: Filed March 21, 1940. C. R. Gar- 
low, Clerk, U. S. District Court, District of Mon- 
tana. [103] 


Thereafter, on April 15, 1940, the Interveners’ 
Reply to defendants’ Answer to Complaint in In- 
tervention was duly filed herein, in the words and 
figures following, to wit: [104] 

REPLY OF INTERVENERS, FLATHEAD IR- 
RIGATION DISTRICT AND DENNIS A. 
DELLWO TO JOINT AND SEVERAL AN- 
SWERS OF BECKWITH MERCANTILE 
COMPANY, A MONTANA CORPORATION, 
JOHN A. HAZEL, THEODORE KNUTSON, 
EDNA I. KNUTSON, P. W. SORENSON, 
AVERY A. STEVENS, MEIL C. PIERCE, 
BERT MYERS NELSON, AND THOMAS 
WALD, TO COMPLAINT IN INTERVEN- 
TION. 

Come now the interveners above named and for 
reply to the joint and several answers of the defend- 
ants on file herein, admit. denv and allege as fol- 


lows: 
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For Reply to the Third Defense: 


I. 

Admit the allegations of Paragraph I of the third 
defense. 

IT. 

Admit that shortly after the ratification of the 
treaty many of said Indians removed to and settled 
upon the Flathead Indian Reservation. Interveners 
are without any knowledge or information sufficient 
to form a behef as to the truth of the remaining 
allegations in Paragraph IJ of said third defense. 


IT. 

Adniut that the land embraced within the limits of 
the former Flathead Indian Reservation were and 
are arid in character and require artificial irrigation 
in order to produce erops thereon to the full extent 
of the soil thereof. Admit that the lands of the 
defendants are capable of being irrigated from the 
waters of Post Creek, located on said reservation. 
Admit that under the treaty of July 16, 1855, the 
waters within the Flathead Indian Reservation were 
reserved for the benefit of the Confederated Tribes 
of Indians to be located on the Flathead Indian 
Reservation, but in this connection allege that sueh 
reservation was made for the benefit of the Indians 
asa tribe and not to the individual members there- 
of. Deny that the lands of the defendants require 
one inch per aere for the proper irrigation thereof. 

[105] 
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IV. 

Admit the allegations of Paragraph IV of said 
third defense. 

A 

Admit the allegations of Paragraph V of said _ 
third defense. 

VI. 

Admit that on the 8th day of October, 1908, the 
Indians named in Paragraph V of said answer 
were allotted the tracts of land described in said 
Paragraph VI of said answer. Allege that the in- 
terveners do not have sufficient knowledge or in- 
formation to form a belief as to the truth of the 
allegations with respect to the dates of the selec- 
tion of the said allotments, and in this connection 
allege that no ownership in severalty in any of the 
Indians or persons mentioned in Paragraph VI of 
said third defense occurred until the date of the 
allotment, to-wit: October 8, 1908. 


VII. 

Admit that the United States subsequently by 
fee simple patent conveyed said allotted lands unto 
the Flathead Indians or their heirs. Allege that the 
interveners do not have sufficient knowledge or in- 
formation to form a belief with respect to the re- 
maining allegations of Paragraph VIT of said third 
defense. 

VI. 
Admit that some person or persons unknown to 
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interveners dug and constructed what is known as 
the MeDonald-Deschamps ditch, which ditch taps 
Post Creek on its left bank in Section Ten (10), 
Township Nineteen (19) North, Range Nineteen 
(19) West, Montana Principal Meridian, for the 
purpose of diverting and conveying water from Post 
Creek to the lands of said person or persons un- 
known. 

Admit that ever since 1935 the defendants, Beck- 
with Mercantile Company, John A. Hazel, Theodore 
Knutson, Edna I. Knutson, his wife, P. W. Soren- 
son, Avery A. Stevens, Meil C. Pierce and Bert 
Myers Nelson have diverted water from Post Creek 
through and by means of [106] said ditch for the 
irrigation of their lands. 

Allege that the interveners do not have knowledge 
or information sufficient to form a belief as to the 
truth of the allegations with respect to the names 
of the persons who dug said ditch or the date of 
the digging thereof, and whether or not the lands 
selected by the said persons were the lands there- 
after allotted to them, or as to the size of said ditch 
and as to the length of time of the use thereof. 


IX. 

Admit that some person or persons unknown to 
interveners dug and constructed what is known as 
the Magee-Minesinger ditch, which ditch taps Post, 
Creek on its left bank in Section Ten, Township 
Nineteen North, Range Nineteen West, M.P.M., 
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for the purpose of diverting and conveying water 
from Post Creek to the lands of said person or per- 
sons unknown. 

Admit that ever since 1935 the defendant, 'l’homas 
Wald, has diverted water from Post Creek through 
and by means of said ditch for the irrigation of his 
lands. 

Allege that the interveners do not have knowledge 
or information sufficient, to form a belief as to the 
truth of the allegations with respect to the names 
of the persons who dug said ditch or the date of the 
digging thereof, and whether or not the lands 
selected by the said persons were the lands there- 
after allotted to them, or as to the size of said ditch 
and as to the length of time of the use thereof. 


x: 
Deny each and every allegation, matter and thing 
contained in Paragraph X of said third defense. 


XI. 

Admit that the Indians described in Paragraph 
XI of said third defense transferred their lands to 
the defendants named in [107] said paragraph. 
Allege that interveners have not sufficient know- 
ledge or information to form a belief as to the 
truth of the allegations of said paragraph concern- 
ing the dates of said conveyances. Specifically deny 
that the said waters became appurtenant to said 
lands. 
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XII. 
Deny each and every allegation, matter and thing 
contained in Paragraph XII of said third defense. 


XITI. 
Deny each and every allegation, matter and thing 
contained in Paragraph XIII of said third defense. 


For reply to the fourth defense: 


I. 

Deny that the Secretary of the Interior committed 
error in not recognizing, determining or allocating 
water rights to the whole irrigable acreage of each 
Indian allotment in an amount as may be required 
to properly irrigate such lands. 


For reply to the fifth defense: 


i 
Interveners reply to each and every paragraph 
contained in Paragraph I of said fifth defense in 
the same manner as said paragraphs are admitted, 
denied or qualified in the reply to the third defense. 


IT. 

Allege that imterveners do not have sufficient 
knowledge or information to form a belief as to the 
truth of the allegations of Paragraph II of said 
fifth defense. 
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Wherefore, having fully replied to defendants’ 
answer, interveners pray for the relief demanded 
in their complaint. 

RUSSELL E. SMITH 
Attorney for Interveners. 


[Endorsed]: Filed April 5, 1940. C. R. Garlow, 
Clerk, U. S. District Court, District of Montana. 
[108] 


Thereafter, on July 31, 1941, the Court’s Findings 
of Fact, Conclusions of Law & Order were duly 
filed herein, in the words and figures following, 
to wit: [109] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND ORDER 


On May 6, 1940, this cause came duly and reg- 
ularly on for trial before the Court, sitting without 
a jury, at Missoula, Montana, on the issues joined 
by the Amended Complaint and the Amended 
Answer thereto and the Complaint in Intervention 
and the Answers thereto. The Plaintiff was repre- 
sented by the Honorable John B. 'Tansil, Attorney 
of the United States for the District of Montana, 
and the Honorable Kenneth R. L. Simmons, District 
Counsel, Indian Service; the Defendants were repre- 
sented by Mr. Lloyd I. Wallace, and the Inter- 
veners by Mr. Russell E. Smith. The taking of 
testimony was begun, and not being concluded on 
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that day the further trial of the case was continued 

from day to day thereafter until May 8, 1940, at 
which time the taking of testimony was coneluded, 
and the parties plaintiff, defendant and intervener 
asked for and were by the Court granted time to file 
briefs herein, and it was ordered that a transeript of 
the testimony taken and the proceedings had at the 
trial be furnished for the use of the Court. Briefs 
were filed by the respective parties plaintiff, de- 
fendant and intervener within the time allowed by 
the Court, the last thereof being filed on July 6, 
1940, and transeript of the testimony taken and 
proceedings had at the trial of the case was fur- 
nished to the Court as [110] directed, and there- 
upon the cause was by the Court taken under ad- 
visement. 


After due consideration and study the Court 
finds the facts to be as follows: 


FINDINGS OF FACT 


1: At the time the bill of complaint was filed 
herein on April 23, 1936, the defendants B. W. Alex- 
ander, John A. Hazel, Theodore Knutson and Edna 
I. Knutson, his wife, P. W. Sorensen, Avery A. 
Stevens, Me:l C. Pierce, Bert Lish, Bert Myers 
Nelson, John Ellis, J. A. McKeever, Axel Erickson, 
John Minesinger and Ada B. Minesinger, his wife, 
and Thomas Wald were, and ever since have heen, 
citizens of the United States of America and of the 
State of Montana residing within the confines of the 
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Flathead Indian Reservation in the State and Dis- 
trict of Montana; 

2: At the time the bill of complaint was filed 
herein, as aforesaid, the defendant Beckwith Mer- 
eantile Company was, and ever since then it has 
been, a corporation created, organized and existing 

under and by virtue of the laws of the State of 
| Montana; 

3: That by virtue of a treaty made and con- 
eluded at the Treaty Grounds at Hellgate in the 
Bitter Root Valley on July 16, 1855, and between 
Isaac I. Stevens, governor and superintendent of 
Indian affairs for the Territory of Washington, on 
the part of the United States, and certain chiefs, 
head-men and delegates of the confederated tribes 
of the Flathead, Kootenay, and Upper Pend d’Ovreil- 
les Indians, on behalf of and acting for said con- 
federated tribes, it was understood and agreed that 
the said confederated tribes do hereby constitute a 
nation, with the name of the Flathead Nation, with 
Victor, the head chief of the Flathead tribe, as the 
head chief of said nation, and that the several chiefs, 
head-men and delegates whose names are signed 
to this treaty do hereby, in behalf of their respec- 
tive tribes, recognize Victor as said head chief; 

[111] 

4: This treaty was ratified by the Senate of the 
United States on March 8, 1859, and the same was 
legally proclaimed by the President of the United 
States on April 18th that year; 
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5: Among ohter things, it is provided im said 
treaty, so made and coneluded, ratified and pro- 
claimed as aforesaid, as follows, to-wit: 

Article 1. The said confederated tribes of In- 
dians hereby cede, relinquish, and convey to the 
United States all their right, title, and interest in 
and to the country oceupied or claimed by them, 
within certain limits specifically described ; 

Article 2. There is, however, reserved from the 
lands above ceded for the use and occupation of the 
said confederated tribes and as a general Indian 
reservation upon which may be placed other friendly 
tribes and bands of Indians of the Territory of 
Washington who may agree to be consolidated with 
the tribes party to this treaty, under the common 
designation of the Flathead Nation, with Victor, 
head chief of the Flathead tribe, as the head chief 
of the nation, the tract of land included within the 
following boundaries, to-wit: (Here these lands are 
specifically described.) All of which tract shall be 
set apart, and, so far as necessary, surveyed and 
marked out for the exclusive use and benefit of 
said confederated tribes as an Indian reservation. 
Nor shall any white man, excepting those in the 
employment of the Indian Department, be permitted 
to reside upon the said reservation without permis- 
sion of the confederated tribes and the superin- 
tendent and agent. And the said confederated tribes 
agree to remove to and settle upon the same within 
one year after the ratification of the treaty. * * * 

Article 3. * * * 
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Article 4. In consideration of the above cession, 
the United States agrees to pay to said confederated 
tribes of Indians, in addition to the goods and pro- 
visions distributed to them at the time of signing 
this treaty, the sum of one hundred [112] and twenty 
thousand dollars, m the following manner—that is 
to say: For the first year after the ratification 
hereof; thirty-six thousand dollars, to be expended 
under the direction of the President, in providing 
for their removal to the reservation, breaking up 
and fencing farms, building houses for them, and 
for such other objects as he may deem necessary. 
For the next four years, six thousand dollars each 
year; for the next five years, five thousand dollars 
each year; for the next five years, four thousand 
dollars each year; and for the next five years, three 
thousand dollars each year. All of which said sums 
of money shall be applied to the use and benefit of 
the Indians, under the direction of the President of 
the United States, who may from time to time de- 
termine, at his discretion, upon what, beneficial ob- 
jects to expend the same fox them, and the superin- 
tendent of Indian affairs, 01 other proper officer, 
shall each year inform the President of the wishes 
of the Indians in relation thereto. 

Article 5. The United States further agrees to 
establish at suitable points within said reservation, 
within one year after the ratification hereof, an 
agricultural and industrial school, * * *. T’o furnish 
one blacksmith shop, to which shall be attached a 
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tin and gun shop; one carpenter’s shop; one wagon 
and ploughmaker’s shop, and to keep the same in 
repair, and furnished with the necessary tools. To 
employ two farmers, one blacksmith, one tinner, 
one gunsmith, one carpenter, one wagon and plough 
maker, for the instruction of the Indians in trades, 
and to assist them in the same. * * *. 

Article 6. The President may from time to time, 
at his discretion, cause the whole, or such portion 
of such reservation as he may think proper, to be 
surveyed into lots, and assign the same to such in- 
dividuals or families of the said confederated tribes 
as are willing to avail themselves of the privilege, 
and will locate on the same as a permanent home, 
on the same terms and subject to the same regula- 
tions as are provided in the sixth article of the 
treaty with the Omahas, so far as the same may 
be applicable. [113] 

Article 12. This treaty shall be obhgatory upon 
the contracting parties as soon as the same shall 
be ratified by the President and Senate of the 
United States. 

(12 Stat. 975.) 

6: The Sixth Article of the Treaty with the 
Omahas provides as follows: 

‘The President may, from time to time, at his 
discretion, cause the whole or such portion of the 
land hereby reserved, as he may think proper, or 
of such other land as may be selected in lieu thereof, 
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as provided for in article first, to be surveyed into 
lots, and to assign to such Indian or Indians of said 
tribe as are willing to avail of the privilege, and 
who will locate on the same as a permanent home, 
if a single person over twenty-one years of age, one- 
eighth of a section; to each family of two, one quar- 
ter section; to each family of three and not exceed- 
ing five, one half section; to each family of six and 
not exceeding ten, one section; and to each family 
over ten in number, one quarter section for every 
additional five members. And he may prescribe such 
rules and regulations as will insure to the family, 
in case of the death of the head thereof, the pos- 
session and enjoyment of such permanent home and 
the improvements thereon. And the President, may, 
at any time, in his discretion, after such person or 
family has made a location on the land assigned for 
a permanent home, issue a patent to such person 
or family for such assigned land, conditioned that 
the tract shall not be aliened or leased for a longer 
term than two years; and shall be exempt from 
levy, sale, or forfeiture, which conditions shall con- 
tinue in force, until a State constitution, embracing 
such lands within its boundaries, shall have been 
formed, and the legislature of the State shall re- 
move the restrictions. And if any such person or 
family shal] at any time neglect or refuse to occupy 
and till a portion of the lands assigned and on which 
they have located, or shall rove from place to place, 
the President [114] may, if the patent shall have 
been issued, cancel the assignment, and may also 
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withhold from such person, or family, their propor- 
tion of the annuities or other moneys due them, until 
they shall have returned to such permanent home, 
and resumed the pursuits of industry; and in de- 
fault of their return the tract may be declared 
abandoned, and thereafter assigned to some other 
person or family of such tribe, or disposed of as is 
provided for the disposition of the excess of said 
land. And the residue of the land hereby reserved, 
or of that which may be selected in leu thereof, 
after all of the Indian persons or families shall 
have had assigned to them permanent homes, may 
be sold for their benefit under such laws, rules or 
regulations, as may hereafter be prescribed by the 
Congress or President of the United States. No 
State Legislature shall remove the restrictions here- 
in provided for, without the consent of Congress.’’ 

7: Ever since April 8, 1859, the lands specifically 
described in Article 2 of the treaty made and con- 
cluded at the Treaty Grounds at Hellgate in the 
Bitter Root Valley July 16, 1855, as aforesaid, has 
been, and the same is now, an Indian Reservation 
subject to the right of the Flathead Nation, and 
at all times since April 8, 1859, said land has been, 
and it now is, occupied and inhabited by the Indians 
of said Flathead Nation; 

8: By section 1 of the Act of February 8, 1887, 
24 Stat. 388, 25 U.S.C.A. S 331 and note, it was 
provided: ‘‘That in all cases where any tribe or band 
of Indians has been, or shall hereafter be, located 
upon any reservation created for their use, * * * 
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the President of the United States be, and he rereby 
is, authorized, whenever in his opinion any reserva- 
tion or any part thereof of such Indians is ad- 
vantageous for agricultural and grazing purposes, to 
cause said reservation, or any part thereof, to be 
surveyed, * * * and to allot the lands in said reserva- 
tion in severalty to any Indian located thereon in 
(specified) quantities.’’ [115] 

9: Section 5 of the Act, 25 U.S.C.A. 8 348, 
provided : 

“That upon the approval of the allotments pro- 
vided for in this act by the Secretary of the In- 
terior, he shall cause patents to issue therefor in 
the name of the allottees, which patents shall be of 
the legal effect, and declare that the United States 
does and will hold the land thus allotted, for the 
period of twenty-five years, in trust for the sole use 
and benefit of the Indian to whom such allotment 
shall have been made, or, in case of his decease, of 
his heirs according to the laws of the State or Ter- 
ritory where such land is located, and that at the 
expiration of said period the United States will 
convey the same by patent to said Indian, or his 
heirs as aforesaid, in fee, discharged of said trust 
and free of all charge or incumbrance whatsoever. ”’ 

10: Section 7 of the Act, 25 U.S.C.A., S 38], 
provided: ‘‘That in cases where the use of water for 
irrigation is necessary to render the lands within 
any Indian reservation available for agricultural 
purposes, the Secretary of the Interior is authorized 
to prescribe such rules and regulations as he may 
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deem necessary to secure a just and equal distribu- 
tion thereof among the Indians residing upon any 
such reservations; and no other appropration or 
grant of water by any riparian proprietor shall be 
authorized or permitted to the damage of any other 
riparian proprietor.’’ 

11: On April 23, 1904, an Act entitled ‘‘An act 
for the survey and allotment of lands now embraced 
within the Flathead Indian Reservation in the State 
of Montana and the sale and disposal of all surplus 
lands after allotment’’ was duly approved by the 
President of the United States; (33 Stat. 302-306) ; 

12: This Act provides in part as follows: 

“That the Secretary of the Interior be, and he 
is hereby, directed to immediately cause to be sur- 
veyed all of the Flathead Indian Reservation, sit- 
uated within the State of Montana, the same being 
particularly described and set forth in [116] article 
two of a certain treaty entered into by and between 
Isaac H. Stevens, governor and superintendent of 
Indian affairs for the Territory of Washington, on 
the part of the United States, and the chiefs, head- 
men, and delegates of the confederated tribes of the 
Flathead, Kootenai, and Upper Pend d’Oreille 
Indians, on the sixteenth day of July, Eighteen 
hundred and fifty-five. 

“Sec. 2. That so soon as all of the lands em- 
braced within said Flathead Indian Reservation 
shall have been surveyed, the Commissioner of In- 
dian Affairs shall cause allotments of the same to be 
made to all persons having tribal rights with said con- 
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federated tribes of Flatheads, Kootenais, Upper 
Pend d’Oreille, and such other Indians and persons 
holding tribal relations as may rightfully belong 
on said Flathead Indian Reservation, incliding the 
Lower Pend d’Oreille or Kalispel Indians now on 
the reservation, under the provisions of the allot- 
ment laws of the United States. 

“See. 3. That upon the final completion of said 
allotments to said Indians, the President of the 
United States shall appoint a commission consist- 
ing of five persons to inspect, appraise, and value 
all of the said lands that shall not have been alloted 
in severalty to said Indians, * * *. 

“Sec. 4. That within thirty days after their 
appointment said commission shall meet at some 
point within the boundaries of said Flathead Indian 
Reservation and organize by the election of one 
of their number as chairman. * * *. 

‘See. 5. That said commissioners shall then pro- 
ceed to personally inspect and classify and appraise, 
by the [117] smallest legal subdivisions of forty acres 
each, all of the remaining lands embraced within 
said reservation. In making such classfication and 
appraisement said lands shall be divided into the 
following classes: First, agricultural land of the 
first class; second, agricultural land of the second 
class ; third, timber lands, the same to be lands more 
valuable for their timber than for any other pw- 
pose; fourth, mineral lands; and fifth, grazing lands. 

‘See. 8. That when said commission shall have 
completed the classification and appraisement of all 
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of said lands and the same shall have been approved 
by the Secretary of the Interior, the land shall be 
disposed of under the general provisions of the 
homestead, mineral, and town-site laws of the United 
States, except such of said lands as shall have been 
classified as timber lands, and excepting sections 
sixteen and thirty-six of each township, which are 
hereby granted to the State of Montana for school 
purposes. * * *, Provided, That the United States 
shall pay to said Indians for the lands in said sec- 
tions sixteen and thirty-six or the lands selected in 
lieu thereof, the sum on one dollar and twenty-five 
cents per acre. 

‘‘Sec. 9. That said lands shall be opened to set- 
tlement and entry by proclamation of the Pyesi- 
dent, which proclamation shall prescribe the time 
when and the manner in which these lands may be 
settled upon, occupied, and entered by persons en- 
titled to make entry thereof, and no person shall 
be permitted to settle upon, occupy, or enter any 
of said lands, except as prescribed in such procla- 
mation: * * *: [118] Provided further, That the 
price of said lands shall be the appraised value 
thereof, as fixed by the said commission, * * *. 

“Sec. 14. That the proceeds received from the 
sale of said lands in conformity with this Act shall 
be paid into the Treasury of the United States, and 
after deducting the expenses of the commission, of 
classification and sale of lands, and such other in- 
cidental expenses as shall have been necessarily 
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incurred, and expenses of the survey of the lands, 
shall be expended or paid as follows: One-half shall 
be expended from time to time by the Secretary of 
the Interior as he may deem advisable for the benefit 
of the said Indians and such persons having tribal 
rights on the reservation, including the Lower Pend 
d’Oreille or Kalispel thereon at the time that this 
Act shall take effect, in the construction of irriga- 
tion ditches, the purchase of stock cattle, farming 
implements, or other necessary articles to aid the 
Indians in farming and stock raising, and in the 
education and civilization of said Indians, and the 
remaining half to be paid to the said Indians and 
such persons having tribal rights on the reservation, 
including the Lower Pend d’Oreille or Kalispel 
thereon at the date of the proclamation provided 
for in Section Nine hereof, or expended on their 
account, as they may elect.”’ 

13: Section 19 of the Act of June 21, 1906, 34 
Stat. pages 325 to 355, making appropriations for 
the Indian Department, amended the Act of April 
23, 1904, by making additions thereto. 

14: With specific reference to the Flathead In- 
dian Reservation in Montana this Act provides: 

That the Act of April 23, 1904, (33rd Statutes at 
Large, page 302), entitled ‘‘An Act for the survey 
and allotment of lands now embraced within the 
limits of the Flathead Indian Reservation in the 
State of Montana, and the sale and disposal [119] 
of all surplus lands after allotment’’ as amended by 
Section 9 of the Act of March 3, 1935, (33rd Statues 
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at Large, page 1048), be amended by adding the 
following sections: 

‘“See. 19. That nothing in this act shall be con- 
strued to deprive any of said Indians, or said per- 
sons or corporations to whom. the use of land is 
granted by the act, of the use of water appropriated 
and used by them for the necessary irrigation of 
their lands or for domestic use, or any ditches, dams, 
flumes, reservoirs constructed and used by them in 
the appropriation and use of said water. 

34 Stat., pages 354-355. 

15: The Act of May 29, 1908, (35 Stat. 444, 448), 
amended sections 9 and 14 of the Act, of April 23, 
1904. 

16: Section 9 as amended provided in part: 
‘“The land irrigable under the systems herein pro- 
vided, which has been alloted to the Indians in 
severalty, shall be deemed to have a right to so much 
water as may be required to irrigate such lands 
without costs to the Indians for construction of sueh 
irrigation systems ; 

17: The Act of May 29, 1908, Chapter 216, Page 
444, 35 Statutes at Large, entitled ‘‘An Act to auth- 
orize the Secretary of the Interior to issue patents in 
fee to purchasers of Indian lands under any law 
now existing or hereafter enacted, and for other 
purposes’* provided in part as follows: 

‘‘See. 15. That section 9, chapter 1495, Statutes 
of the United States of America, entitled ‘An Act 
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for the survey and allotment of lands now embraced 
within the limits of the Flathead Indian Reserva- 
tion, in the State of Montana, and the sale and dis- 
posal of all surplus lands after allotment,’’ be and 
the same is hereby amended to read as follows: See. 
9. That said lands shall be open to settlement and 
entry by proclamation of the President, which pro- 
clamation shall prescribe the time when the manner 
in which these lands may [120] be settled upon, 
occupied and entered by persons entitled to make 
entry thereof, and no person shall be permitted to 
settle upon, occupy or enter any of said lands except 
as prescribed in such proclamation: * * *.’’ (35 Stat. 
pages 448-449.) 

“That lands irrigable under the systems herein 
provided, which has been allotted to Indians in 
severalty, shall be deemed to have a right to so 
much water as may be required to irrigate such 
lands without cost to the Indians for the construc- 
tion of such irrigation systems. The purchaser of 
any Indian allotment, purchased prior to the expira- 
tion of the trust period thereon, shall be exempt 
from any and all charges for construction of the 
irrigation system ineurred up to the time of such 
purchase. All lands allotted to Indians shall bear 
the pro-rata share of the cost of the operation and 
maintenance of the system under which they he. 

“The Secretary of the Interior is hereby author- 
ized to perform any aud all acts and to make such 
rules and regwations as may be necessary for the 
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purpose of carrying the provisions of this Act into 
full force and effect." (35 Stat. page 450.) 

18: Section 14, as amended, provided that ‘‘the 
preceeds received from the sale of said lands in 
conformity with this Act shall be paid imto the 
Treasury of the United States, and, after deduct- 
ing the expense of the Conunission, of classification 
and sale of lands, and such other incidental ex- 
penses as shall have been necessarily meurred for 
expenses of the survey of the land, shall be ex- 
pended or paid as follows: So much thereof as the 
Secretary of the Interior may deem advisable in 
the construction of irrigation svstems for the 1rri- 
gation of izrigable lands embraced within the limits 
of said reservation; one-half of the money remain- 
ing after the construction of said irrigation sys- 
tems to be expended by the Secretary of the Interior 
[121] as he may deem advisable for the benefit of 
said Indians in the purchase of livestock, farming 
implements, or the necessary articles to aid said 
Indians in farming and stock-raising and in the 
education and civilization of said Indians, and the 
remaining one-half of said money to be paid to said 
Indians and persons holding tribal velations on 
sald reservation, * * *."’ (35 Stat. page 450.) 

19: At the time of the ratification of said treaty 
of July 16, 1855, and ever since said time continu- 
mg to the preseut, the Jocko River, Dry Creek, 
Mission Creek, Post Creek, March Creek, Crow 
Creek and its branches, Mud Creed and its branches, 
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Lost Creek, Big Creek, and Hell Roaring Creek, 
were, have been, and are existing innavigable 
streams of water rising in the Mission Mountains 
in Montana and flowing through well defined chan- 
nels with natural banks in the Mission Division of 
the Flathead Irrigation Project system on the Flat- 
head Indian Reservation in Montana. 

20: ‘The Act of June 17, 1902, 32 Stat. 388, pro- 
vides that all monies received from the sale and 
disposal of public lands in certain States, including 
Montana, begiuming with the fiscal vear ending 
June 30, 1901, shall be, and the same are hereby, 
reserved, set aside and appropriated as a special 
fund in the Treasury to be known as the ‘* Reclaima- 
tion Fund’’, to be used in the examimation and sur 
vey for and the construction and maintenance of 
irrigation works for the storage, diversion and de- 
velopment of waters for the reclamation of arid 
lands in said states and for the payment of all other 
expenditures provided in the Act, and directs that 
the Secretary of the Interior make examinations 
and surveys for and to locate and construct, as 
therein provided, irrigation works for the storage, 
diversion and development of waters (Sec. 2). That 
the Secretary of the Interior shall before giving the 
public notice provided for in Section + of this Act 
withdraw from public entries the lands required 
for [122] any irrigation works contemplated under 
the provisions of the Act and shall restore to public 
entry any lands so withdrawn when in his judgment 
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said lands are not required for the purposes of the 
Act (Sec. 3). That upon the determination by him 
that any irrigation project is practicable he may 
cause to be let contracts for the construction of the 
same in such portions or sections as it may be prac- 
ticable to construct and complete as parts of the 
whole project, provided the necessary funds for 
such portions or sections are available in the Rec- 
lamation Fund, and thereupon he shall give public 
notice of the lands irrigable under such project 
and limit of acre per entry, which limit shall repre- 
sent the acreage which in the opinion of the Secre- 
tary may be reasonably required for the support 
of the family on the lands in question; also of the 
charges which shall be made per acre upon the said 
entries and upon lands in private ownership which 
may be irrigated by the waters of said irrigation 
project (Sec. 4). That the entryman upon lands 
to be irrigated by such works shall in addition to 
eomphanece with the homestead law reclaim at least 
one-half of the total ivrigable area of his entry for 
agricultural purposes, and before receiving patent 
for the lands covered by his entry shall pay to the 
government the charges appropriated against such 
tract, as provided in Section 4 (See. 5). To use the 
Reclamation Fund for the operation and mainte- 
nance of all reservoirs and irrigation works con- 
structed under the provisions of this Act (See. 6), 
and also that where in carrying out the provisions 
of the Act it becomes necessary to acquire any 
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rights or property the Secretary of the Interior is 
authorized to acquire the same for the United 
States by purchase or by condemnation thereof un- 
der judicial process, and to pay from the Reclama- 
tion Fund the sums which may be needed for that 
purpose (Sec. 7). [123] 

21: This Act also provides that nothing therein 
shall be construed as affecting or intended to af- 
fect or 19 any way interfere with the laws of any 
state or territory relating to the control, appropria- 
tion, use, or distribution of waters used in irriga- 
tion, or any vested right acquired thereunder, and 
the Secretary of the Interior in carrying out the 
provisions of this Act shall proceed in conformity 
with such laws, and also provides that the right to 
the use of waters acquired under the provisions of 
the Act shall be appurtenant to the lands irrigated, 
and beneficial use shall be the basis, the imeasure 
and the limit of the right (See. 8). And in conclu- 
sion the Secretary of the Interior is authorized to 
perform any and all acts and to make such rules 
and regulations as may be necessary and proper for 
the purpose of carrying the provisions of the «Act 
into full force and effect (Sec. 10). 

22: Section 1 of Chapter 44, Laws of Montana 
1905, re-enacted as Section 4846 Revised Codes of 
Montana 1907 and Section 7099 Revised Codes of 
Montana 1921 and 1935, provides that the govern- 
ment of the United States may, by and through the 
Secretary of the Interior, or any person by him 
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duly authorized to act in that behalf, appropriate 
the waters of the streams or lakes within the State 
of Montana in the same manner and subject to the 
general conditions applicable to the appropriation 
of the waters of the state by private individuals. 

23: One H. N. Savage, Supervising Engineer, 
United States Reclamation Service, claiming to be 
thereunto duly authorized by the Secretary of the 
Interior of the United States in that behalf, under 
and pursuant to acts referred to in the last two 
findings, did pretend to make the following appro- 
priations of the waters of Post Creek and its tribu- 
taries: [124] 


Date of 
Recordation 
in Office of Vol. & 
County Clerk Page 
& Recorder, Recorded 
Missoula in Book 
Date of Amount of County, of Water 
Appropriation Appropriation Montana Rights 


Mar. 18, 1918 5,000 cubic feet April 7, 1913 Vol. J., P. 21 
of water per sec- 
ond of time 


Mar. 31, 1918 500 cubic feet April 7, 1913 Vol. J., p. 18 
of water per sec- 
ond of time 


Apr. 5, 1912 500 eubic feet April 7, 1913 Vol. J., p. 25 
Mar. 29, 1913 of water per sec- 
ond of time 


(See Plaintiff’s Exhibit 6) ; 


24: The United States applied these waters to 
beneficial use within the time specified by the laws 
of the State of Montana, (See. 7099 R.C.M. 1935), 
and for the purposes as set out in the aforesaid 
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notices of appropriation pretended to be made by 
said H. N. Savage, and the United States has con- 
tinuously used, and is now using, except as pre- 
vented by the defendants herein, all of the waters 
of Post Creek in its Flathead Ivrigation Project 
system ; 

25: The lands on the Flathead Indian Reserva- 
tion in Montana, and particularly the lands de- 
scribed in plaintiff's complaint herein and defend- 
ants’ answer thereto, and in the complaint in in- 
tervention herein, and hereinafter specifically stated 
to have been allotted and patented to Indians of 
the Flathead Reservation in Montana, are, and at 
all times have been, arid in character and require, 
and at all times have required, irrigation in order 
that they produce crops to the full extent of the 
soil thereof ; 

26: On or about October 8, 1908, the United 
States issued to one Duncan McDonald, a Flathead 
Indian, Allottee No. 561, its trust patent for the 
Inast Half of the Northeast Quarter (E14 of Nin4) 
of Section 16 in Township 19 North of Range 19 
West of the Montana Meridian, Montana, contain- 
ing 80 acres of agricultural land, and on December 
4, 1919, the United States executed and delivered to 
said Duncan MeDonald a fee simple [125] patent 
for said land so allotted as aforesaid, (Defendants’ 
Ixhibit 23) ; 

27: On or about October 8, 1908, the United 
States issued to one Florence McDonald, a Flathead 
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Indian, Allottee No. 560, its trust patent for the 
Southwest Quarter of the Northeast Quarter 
(SW, of NEW) and the Northwest Quarter of 
the South Quarter (NWY, of S14) of Section 16 
in Township 19 North of Range 19 West of the 
Montana Meridian, Montana, containing 80 acres 
of agricultural land, and on November 5, 1917, the 
United States executed and delivered to said Flor 
ence McDonald a fee simple patent for said land 
so allotted as aforesaid, (Defendants’ Exhibit 24) ; 
28: On or about October 8, 1908, the United 
States issued to one Mary C. McDonald, a Flathead 
Indian, Allottee No. 559, its trust patent for the 
Southeast Quarter of the Northwest Quarter (SHIA 
of NW) and the Northeast Quarter of the South- 
west Quarter (NEI4 of SW14) of Section 16 in 
Township 19 North of Range 19 West of the Mon- 
tana Meridian, Montana, containing 80 acres of 
agricultural land, and on November 17, 1915, the 
United States executed and delivered to said Mary 
C. MeDonald a fee simple patent for said land so 
allotted as aforesaid, (Defendants’ Exhibit 25) ; 
29: On or about October 8, 1908, the United 
States issued to one Frank Fiddler, a Flathead 
Indian, Allottee No. 785, its trust patent for the 
West Half of the Southwest Quarter (Wl, of 
SWy,) of Section 16 in Township 19 North of 
Range 19 West of the Montana Meridian, Montana, 
containing 80 acres of agricultural land, and on 
September 2, 1925, the United States executed and 


B.W. Alexander et al. 147 


delivered to said Frank Fiddler a fee simple patent 
for said land so allotted as aforesaid, (Defendants’ 
Exhibit 26) ; 

30; That in each of said fee simple patents so 
issued as aforesaid it is stated: ‘““Now Know Ye 
That the United States of America in consideration 
of the premises has given and granted, and by these 
presents does give and [126] erant, unto the said 
claimant, and to the heirs of said claimant, the 
lands above described; to have and to hold the same, 
together with all the rights, privileges, immunities 
and appurtenances of whatsoever nature thereunto 
belonging, unto the said claimant and to the heirs 
and assigns of said claimant forever.” 

31. On or about October 8, 1908, the United 
States issued to one William Deschamp, a Fat- 
head Indian, Allottee No. 781, its trust deed for the 
Southwest Quarter of the Northwest Quarter of 
Section 16 (SW!4 of NW See. 16) and the South- 
east Quarter of the Northeast Quarter of Section 
17 (SEY of NEI Sec. 17) in Township 19 North 
of Range 19 West of the Montana Meridian, Mon- 
tala, containing 80 acres of agricultural land. There- 
after said William Deschamp died, and on August 
16, 1920, the United States executed and delivered 
to Joseph Deschamp and Mary Rodgers Deschamp, 
heirs of said William Deschamp, a Flathead Indian, 
a fee simple patent for said lands, which, among 
other things, provides: **Now Know Ye that the 
United States of America in consideration of the 
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premises has given and granted, and by these pres- 
ents does give and grant, unto the said heirs, and 
to thei heirs, the lands above described; to have 
and to hold the same, together with all the rights, 
privileges, immunities and appurtenances of what- 
soever nature thereunto belonging, unto the said 
heirs and to their heirs and assigns forever.’’ (De- 
fendants’ Exhibit 27) ; 

32: On or about October 8, 1908, the United 
States issued to one Edward Deschamps, a Flathead 
Indian, Allottee No. 783, its trust patent for the 
Kast Half of the Southeast Quarter (E14 of SHI4) 
of Section 17 in Township 19 North of Range 19 
West of the Montana Meridian, Montana, contain- 
in 80 acres of agricultural land, and on November 
9, 1910, the United States executed and delivered 
to said dward Deschamps a fee simple patent for 
said land so allotted as aforesaid, (Defendants’ Ex- 
hibit 28); [127] 

33: On or about October 8, 1908, the United 
States issued to one Oro D. Freeman, a Flathead 
Indian, Allottee No. 784, its trust patent for the 
West Half of the Southeast Quarter (W% of SE!'4) 
of Section 17 in Township 19 North of Range 19 
West of the Montana Meridian, Montana, contain- 
ing 80 acres of agricultural land, and on Mareh 8, 
1917, the United States executed and delivered to 
said Oro D. Freeman a fee simple patent for said 
land so allotted as aforesaid, (Defendants’ Exhibit 
29) ; 
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34: On or about October 8, 1908, the United 
States issued to one John Alinesinger, a Flathead 
Indian, Allottee No. 690, its trust patent for the 
South Half of the Northwest Quarter (SY% of 
NW!4) of Section 17 in Township 19 North of 
Range 19 West of the Montana Meridian, Montana, 
containing 80 acres of agricultural land, and on 
December 4, 1919, the United States executed and 
delivered to said John Minesinger, a fee simple pat- 
ent for said land so allotted as aforesaid, (Defend- 
ants’ Exhibit 30) ; 

30: On or about October 8, 1908, the .United 
States issued to one Jaines Waymack, a Flathead 
Indian, Allottee No. 689, its trust patent for the 
West Half of the Southwest Quarter (W1% of 
SW14) of Section 17 in Townslip 19 North of 
Range 19 West of the Montana Meridian, Montana, 
containing 80 acres of agricultural land, and on 
October 10, 1910, the United States executed and 
delivered to James Waymack a fee simple patent 
for said land so allotted as aforesaid, (Defendants’ 
Isxhibit 31) ; 

36: On or about October 8, 1908, the United 
States issued to one Emma M. Magee, a Flathead 
Indian, Allottee No. 688, its trust patent for the 
Kast Half of the Southeast Quarter (EY of Sky) 
of Section 18 in ‘Township 19 North of Range 19 
West of the Montana Meridian, Montana, contain- 
mg 80 acres of agricultural Jand, and on August 
25, 1916, the United States executed and delivered 
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to Emma M. Magee a fee simple patent for said 
land so allotted as aforesaid, (Defend- [128] ants’ 
Exhibit 32) ; 

37: Each of the patents referred to in Findings 
32, 33, 34, 35 and 36 above contained the following 
words: ‘‘Now Know Ye that the United States in 
consideration of the premises has given and granted, 
and by these presents does give and grant unto the 
said claimant, and to the heirs of the said claimant, 
the Jand above described; to have and to hold the 
same, together with all the rights, privileges, im- 
munities and appurtenances of whatsoever nature 
thereunto belonging, unto the said claimant and 
to the heirs and assigns of the said claimant for- 
ever ; 

38: Oi, August 22, 1934, the defendant Beckwith 
Mercantile Company subscribed, acknowledged and 
delivered to Clarence L. McVey and Lillian L. 
MeVey, husband and wife, as joint tenants, the 
survivor to take the whole, its certain deed, in writ- 
ing, wherein it granted, bargained, sold and con- 
veyed unto them, and to their heirs and assigns 
forever, the real property situated in the County 
of Lake and State of Montana particularly de- 
scribed as the Southwest Quarter of the Northeast 
Quarter (SWY, of N14) and the Northwest Qar- 
ter of the Southeast Quarter (NW14 of SEW) of 
Section 16 in Township 19 North of Range 19 West 
of the Montana Meridian, Montana, together with 
all water-rights, water, ditches and flumes connected 
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with or appurtenant thereto. The land covered by 
this deed is that conveyed to Florence McDonald 
by fee simple patent, as aforesaid, (Defendants’ Ex- 
hibit 34); and at all times thereafter the grantees 
mentioned m said deed have been, and they are 
now, the owners in fee simple absolute of the land 
described therein ; 

39: At the time the complaint was filed herein 
—April 23, 1936—the defendant B. W. Alexander 
was the owner of and in possession and control of 
the lands lying within the Flathead Indian Reser- 
vation in Montana particularly described as the 
East Half of the Northeast Quarter (14, of NEW) 
of Section 16, Township 19 North of Range 19 West, 
Montana Meridian, Montana, formerly known as 
the Dunean McDonald Allotment No. 561; [129] 

40: At the time the complaint was filed hereim 
as aforesaid the defendant Beekwith Mereantile 
Company, a Montana Corporation, was not the 
owner of or in the control or possession of the lands 
lying within the Flathead Indian Reservation in Mon- 
tana particularly deseribed as the Southwest Quai- 
ter of the Northeast Quarter (SW!4 of NEI) and 
the Northwest Quarter of the Southeast Quarter 
(NW, of SKA) of Section 16 in Township 19 
North of Range 19 West, Montana Meridian, Mon- 
tana, formerly known as the Florence MeDonald 
Allotment No. 560, or any part or portion of the 
saine; and at said time, and at all times since then, 
the defendant John A. Hazel was in control and 
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possession of said lands as tenant of Clarence L. 
MeVey and Jillian L. McVey; 

41: At the time the complaint was filed herein, 
as aforesaid, the defendants Theodore Knutson and 
Edna J. Knutson, his wife, were the owners of and 
in the control and possession of those certain lands 
lying within the Flathead Indian Reservation in 
Montana particularly described as the Southeast 
Quarter of the Northwest Quarter (SE\4 of NWA) 
and the Northeast Quarter of the Southwest Quar- 
ter (NEY of SW!4) of Section 16 in Township 
19 North of Range 19 West, Montana Meridian, 
Montana, formerly known as the Mary C. MeDonald 
Allotment No. 559; 

42: At the time the complaint was filed herein, 
as aforesaid, the defendant P. W. Sorenson was 
the owner of and in the control and possession of 
the lands lying within the Flathead Indian Reser- 
vation in Montana particularly described as the 
West Half of the Southwest Quarter (W114 of 
SW14) of Section 16 in Township 19 North of 
Range 19 West of the Montana Meridian, Montana, 
formerly known as the Frank Fiddler Allotment 
No. 785; 

43: At the time the eomplaint was filed hereim, 
as aforesaid, the defendant Avery A. Stevens was 
the owner of and in the control and possession of 
the lands lying within the Flathead [130] Indian 
Reservation in Montana particularly described as 
the Southwest Quarter of the Northwest Quarter 
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(SWI, of NW'!4) of Section 16 in Township 19 
Nozth of Range 19 West, Montana Meridian, Mon- 
tana, and the Southeast Quarter of the Northeast 
Quarter (S14 of NEY) of Section 17 m Town- 
ship 19 North of Range 19 West, Montana Meri- 
dian, Montana, formerly known as the Wilham Des- 
ehamps Allotment No. 781; 

44: At the time the complaint was filed hereim 
the defendants Avery A. Stevens and Meil C. 
Pierce were the owners of and in the possession 
and control of the lands lying within the Flathead 
Jndian Reservation in Montana particularly de- 
scribed as the East Half of the Southeast Quarter 
(E14 of SEY) of Section 17 in Township 19 North 
of Range 19 West, Montana Meridian, Montana, 
formerly known as the Edward Deschamps Allot- 
ment No. 783; 

45: <At the time the complait was filed herem 
the defendants Bert Lish, Bert Myers Nelson and 
John Ellis were the owners of and in the control 
and possession of the lands lying within the I*lat- 
head Indian Reservation in Montana particularly 
described as the West Half of the Southeast Quai- 
ter (WIZ of SEY) of Section 17 in Township 
19 North of Range 19 West, Montana Meridian, 
Montana, formerly known as the Ora Deschamps 
Allotment No. 784; 

46: At the time the complaint was filed herein, 
as aforesaid, the defendants John Minesinger and 
Ada B. Minesinger, his wife, were the owners of 
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and in the possession and control of the lands lying 
within the Flathead Indian Reservation in Mon- 
tana particularly described as the South Half of 
the Northwest Quarter (S¥% of NW) of Section 
17 in Township 19 North of Range 19 West, Mon- 
tana Meridian, Montana, formerly known as the 
John Minesinger Allotment No. 690; and it is stated 
in the complaint on file herein; ‘‘That pursuant to 
the afore- [131] said Acts of Congress of June 21, 
1906, and May 29, 1908, on November 25, 1921, the 
Secretary of the Interior granted a valid and sub- 
sisting water-right from Post Creek to 75.4 aeres 
of the above described tract, * * *, to the extent of 2 
acre feet of water per acre per annum, or a total 
of 150.8 acre feet per annum’’; 

47: At the time the complaint was filed herein 
the defendant ‘Thomas Wald was the owner of and 
in the possession and control of the lands lying 
within the Flathead Indian Reservation in Montana 
particularly described as the West Half of the 
Southwest Quarter (W114 of SW14) of Section 17 
in ‘Township 19 North of Range 19 West, Montana 
Meridian, Montana, formely known as the James 
Waymack Allotment No. 689, and the East Half 
of the Southeast Quarter (E44 of SEY) of Section 
18 in Township 19 North of Range 19 West, Mon- 
tana Meridian, Montana, formerly known as the 
imma M. Magee Allotment No. 688; and it is stated 
in the complaint on file herein in comection with 
the James Wayvmack Allotment No. 689: ‘*That 
pursuant to the aforesaid Acts of Congress of June 
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21, 1906, and May 29, 1908, on November 25, 1921, 
the Secretary of the Interior granted a valid and 
subsisting watei-right from Post Creek to 52.3 acres 
of the above described tract, * * *, to the extent of 
2 acre feet of water per acre per annum, or a total 
of 104.6 acre feet per annum’’; and, in connection 
with the Emma M. Magee Allotment No. 688 it is 
stated in the complaint herein: ‘That pursuant to 
the aforesaid Acts of Congress of June 21, 1906, 
and May 29, 1908, on November 25, 1921, the Secre- 
tary of the Interior granted a valid and subsistmg 
water-right from Post Creek to 80 acres of the’ 
above described tract, * * *, to the extent of 2 acre 
feet of water per acre per annum, or a total of 160 
acre feet per annum”’; 

48: At the trial the plaintiff, the defendants, 
and the interveners, stipulated “‘that the defendants 
are the present owners of the lands involved in this 
action in equity"’ and that [182] the deeds by which 
they received the property contain the words ‘To- 
gether with any and all hereditaments and appurte- 
iamees’. (Tr. p. 297) 

49: On November 10, 1936, an order pro con- 
fesso was entered herein against the defendants Bert 
Myers Nelson, John Ellis, J. A. McKeever and Axel 
Erickson for failure to answer or further plead 
within the time allowed by the court on May 20, 
1936 ; 

50: <At the time the complaint was filed herein, 
as it appears therefrom, (paragraph 17), the de- 
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fendant Axel Erickson was in control and posses- 
sion of the lands lying within the Flathead Indian 
Reservation in Montana particularly described as 
the North Half of the Northwest Quarter (N% of 
NW14) of Section 17 in Township 19 North of 
Range 19 West, Montana Meridian, Montana, and 
‘‘that pursuant to the aforesaid Acts of Congress of 
June 21, 1906, and May 29, 1908, on November 25, 
1921, the Secretary of the Interior granted a valid 
and subsisting water-right from Post Creek to 77.4 
acres of the above described tract, known as the 
Julia Minesinger Allotment No. 691, to the extent 
of two (2) acre feet of water per acre per annum 
or a total of 154.8 acre feet per annum”’; 

51: Purporting to act pursuant to the Acts of 
Congress of June 21, 1906, (34 Stat. 354), and May 
29, 1908, (35 Stat. 448-450), the Secretary of the 
Interior appointed a committee to make findings of 
the water-rights on the Flathead Reservation in 
Montana. This committee made personal investiga- 
tions on the ground and heard testimony and re- 
viewed surveys made by engineers of the United 
States Reclamation Service of each tract of land 
on the Flathead Indian Reservation in Montana 
where irrigation had been used and early water- 
right developments made prior to the vear 1909. 

52: On December 10, 1919, this committee made 
its report to the Secretary of the Interior regard- 
ing early developments of water-rights on Post 
Creek and other streams [133] within the boundaries 
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of the Flathead Indian Reservation in Montana and 
made certain recommendations in accordance with 
instructions of the Secretary of the Interior. (Plain- 
tiff’s Exhibit 8) 

53: The controlling principle observed in mak- 
ing the findings of the committee, as stated by it, 
was as follows: 

In order that equity shall be done to all the vari- 
ous interests involved it is recommended that water- 
rights be determined under the following regula- 
tions: 

Beneficial use prior to the appropriation by the 
United States shall be the basis, the measure and 
the limit of the right to the use of these waters 
at all times irrespective of the carrying capacity of 
the ditch, and not exceeding for irrigation a Innit of 
two acre feet per annum at the poimt of diversion; 
that the right to the use of water for irrigation 
shall be inseparably appurtenant to the Jand and no 
right to the use of water for irrigation can be ac- 
quired independent of its use upon and attached to 
different tracts of land and that water-right cannot 
be detached from the land, place or purpose for 
which thev were acquired without the loss of pri- 
ority. 

54: This committee determined that Joseph Me- 
Donald and Joseph Deschamps, in 1906, constructed 
a ditch diverting water from Post Creek on the 
Flathead Indian Reservation in Montana, at a point 
on the left bank in the Southeast Quarter of the 
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Northwest Quarter of the Northeast Quarter (SH4 
of NWI, of NE) of Section 10, Township 19 
North of Range 19 West, Montana Meridian, Mon- 
tana, for the purpose of conveying water upon lands 
on the Flathead Indian Reservation in Montana, 
allotted and later patented to Indians of the Flat- 
head Nation as follows: 

Edward Deschamps, Allotment No. 783, North 
Half of the Southeast Quarter (N14 of SEY) of 
Section 17, Township 19 North of Range 19 West, 
Montana Meridian, Montana, and that ever [134] 
since that date there have been irrigated 9.5 acres 
in the Southeast Quarter of the Southeast Quarter 
(SEY of SEZ) and 0.8 acres in the Northeast 
Quarter of the Southeast Quarter (NE, of SHY) 
of Section 17 in Township 19 North of Range 19 
West; and said 10.5 acres were declared to have a 
valid and subsisting water-nght from Post Creek 
to the extent of 2 acre feet per acre per annum, or 
a total of 20.6 acre feet per annum; that none of 
the remaining area of said allotment has a water- 
right from any souree ; 

Oro Deschamps, Allotment No. 784; and that ever 
since said date there has been irrigated 4.8 acres 
in the Northwest Quarter of the Southeast Quarter 
(NWI14 of SEI) and 9.3 acres in the Southwest 
Quarter of the Southeast Quarter (SW14 of SEA) 
of Section 17 in Township 19 North of Range 19 
West, Montana Meridian, Montana, and that said 
14.1 acres have a valid and subsisting water-right 
from Post Creek to the extent of 2 acre feet per acre 
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per annuin, or a total of 28.2 acre feet per annun; 
that none of the remaining area of said allotment 
has a water-right from any source; 

William Deschainps, Allotment No. 781; and that 
ever since said date there have been irrigated 9.6 
acres in the Southwest Quarter of the Northwest 
Quarter (SWI4 of NW14) of Section 16 and 1.5 
aeres in the Southeast Quarter of the Northeast 
Quarter (SHY, of NEY) of Section 17, Township 
19 North of Range 19 West, Montana Meridian, 
Montana, and that said 11.1 acres have a valid and 
subsisting water-right from Post Creek to the ex- 
tent of 2 acre feet per acre per annum, or a total 
of 22.2 acre feet per annum; and that none of the 
remaining area of said allotment has a water-right 
from any source; 

Frank Fiddler, Allotment No. 785; and that ever 
since said date there has been irrigated 0.9 acres 
in the Northwest Quarter of the Southwest Quarter 
(NWI, of SW14) and 17.4 acres in the Southwest 
Quarter of the Southwest Quarter (SW14 of SW14) 
of Section 16 [135] in Township 19 North of Range 
19 West, Montana Meridian, Montana, and that said 
18.3 acres have a valid and subsisting water-right 
from Post Creek to the extent of 2 acre feet per 
acre per annum, or a total of 36.6 acre feet per an- 
hum; that none of the remaining area of said allot- 
ment has a water-right from any source ; 

Duncan McDonald, Allotment No. 566; and that 
ever since said date there has been irrigated 7.3 
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acres in the Northeast Quarter of the Northeast 
Quarter (NEI4 of NEY) and 9.5 acres in the 
Southeast Quarter of the Northwest Quarter (SE14 
of NW) of Section 16 in Township 19 North of 
Range 19 West, Montana Meridian, Montana; that 
said 16.8 acres have a valid and subsisting water- 
right from Post Creek to the extent of 2 acre feet 
per acre per annum, or a total of 33.6 acre feet per 
annum; that none of the remaining area of said 
allotment has a water-right from any source; 

Florence McDonald, Allotment No. 560; and that 
ever since said date there have been irrigated 6.3 
acres in the Southwest Quarter of the Northeast 
Quarter (SW14 of NEW) and 1.9 acres in the 
Northwest Quarter of the Southeast Quarter (NW14 
of SEY) of Section 16 in Township 19 North of 
Range 19 West, Montana Meridian, Montana; that 
said 8.2 acres have a valid and subsisting water- 
vigbht from Post Creek to the extent of 2 acre feet 
per acre per annum, or a total of 16.4 acre feet per 
annum; and that none of the remaining area of said 
allotment has a water-right from any source; 

59: Referring to the Mary C. McDonald Allot- 
ment No. 559 this committee determined that in 
1906 Joseph McDonald and William, Edward and 
Joseph Deschamps constructed a ditch diverting 
water from Post Creek at the point referred to in 
the last finding for the purpose of conveving water 
upon portions of this allotment; that ever since that 
date there have been irrigated 0.8 acres in the South- 
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east Quarter of the Northwest Quarter (SH14 of 
NW1,4) and 2.4 acres in the Northeast Quarter of 
the South- [136] west Quarter (NEI, of SW14) of 
Section 16 in Township 19 North of Range 19 West, 
Montana Meridian, Montana; that said 3.2 acres 
have a valid and subsisting water-right from Post 
Creek to the extent of 2 acre feet per acre per an- 
nun, or a total of 6.4 acre feet per annum; and that 
none of the remaining area of said allotment has a 
water-right from any source ; 

56: Referring to the Caroline McKeever allot- 
ment No. 791 this committee determined that Caro- 
line McKeever in 1908 extended the MeDonald- 
Deschamps ditch diverting water from Post Creek 
at the point referred to in the last finding for the 
purpose of conveying water upon portions of this 
allotment ; that at various times since said date there 
have been irrigated 1.3 acres in the Northwest 
Quarter of the Northwest Quarter (NWY, of 
NW1,) and 0.1 acres in the Northeast Quarter of 
the Northwest Quarter (NEI4 of NW14) of Sec- 
tion 21 in Township 19 North of Range 19 West, 
Montana Meridian, Montana; that said 1.4 acres 
hereinbefore described have a valid and subsisting 
water-right from Post Creek to the extent of 2 
acre feet per acre per annum, or a total of 2.8 acre 
feet per annum; and that none of the remaining 
area of said allotment has a water-right from any 
source ; 

57: Referring to the Emma M. Magee allotment 
No. 688 this committee determined that A. D. Ma- 
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gee, the husband of the allottee, in 1908 extended 
the ditch constructed by George Buckhouse for the 
Minesinger lands for diverting water from Post 
Creek at a point on the left bank in the Southeast 
Quarter of the Northwest Quarter of the Northeast 
Quarter (SEA of NW, of NE‘) of Section 10 
in Township 19 North of Range 19 West, Montana 
Meridian, Montana, for the purpose of conveying 
water upon portions of this allotment; that since 
1908 there have been irrigated 40 acres in the North- 
east Quarter of the Southeast Quarter (NEW of 
SEY) and 40 acres in the Southeast Quarter of 
the Southeast Quarter (SE14 of SE14) of Section 
18 in Township 19 North of Range 19 West; that 
said 80 acres have a valid and subsisting [137] 
water-right from Post Creek to the extent of 2 acre 
feet per acre per annum, or a total of 160 acre feet 
per annum; and that none of the remaining area has 
a water-right from any source; 

58: Referring to the John Minesinger allotment 
No. 690 this committee determined that George 
Buckhouse, at that time renter of this allotment, in 
1907 and 1908 constructed a ditch diverting water 
from Post Creek at a point on the left bank in the 
Southeast Quarter of the Northwest Quarter (SEI, 
of NWI, of the Northeast Quarter (NEI) of Sec- 
tion 10 in Township 19 North of Range 19 West, 
Montana Meridian, Montana, for the purpose of con- 
veying water upon portions of this allotment; that 
since 1908 there have been irrigated 38.7 acres in 
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the Southwest Quarter of the Northwest Quarter 
(SWY, of NW14) and 36.7 acres in the Southeast 
Quarter of the Northwest Quarter (SH4 of NW14) 
of Section 17 in Township 19 North of Range 19 
West, Montana Meridian, Montana; that said 75.4 
acres have a valid and subsisting water-right from 
Post Creek to the extent of 2 acre feet per acre per 
annum, or a total of 150.8 acre feet per annum; and 
that none of the remaining area of said allotment 
has a water-right from any source ; 

59: Referring to the Juha Minesinger Allotinent 
No. 691 this committee determined that George 
Buckhouse, at that time renter of this allotment, in 
1907 and 1908 constructed a ditch diverting water 
from Post Creek at the point referred to in the last 
finding for the purpose of conveying water upon 
portions of this allotment; that since 1908 there have 
been irrigated 39.1 acres in the Northwest Quarter 
of the Northwest Quarter (NW14 of NW) and 
38.3 acres in the Northeast Quarter of the North- 
west Quarter (NEV, of NW4,) of Section 17 in 
Township 19 North of Range 19 West, Montana 
Meridian, Montana; that said 77.4 acres have a valid 
and subsisting water-right from Post Creek to the 
extent of 2 acre feet per acre per annum, or a total 
of 154.8 acre feet per annum; and that none of the 
remaining area of this allotment has a water-right 
from any source; [138] 

60: Referring to the James Waymack allotment 
No. 689 this committee determined that A. G. Ma- 
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gee, the step-father of this allottee, in 1908 extended 
the ditch constructed by George Buckhouse for the 
Minesinger lands and diverting water from Post 
Creek at the point referred to in the last finding 
for the purpose of conveying water upon portions 
of this allotment; that since 1908 there have been 
irrigated 39.3 acres in the Northwest Quarter of 
the Southwest Quarter (NW, of SW44) and 18 
acres in the Southwest Quarter of the Southwest 
Quarter (SW!14 of SW14) of Section 17 in Town- 
ship 19 North of Range 19 West, Montana Meridian, 
Montana; that said 52.8 acres have a valid and 
subsisting water-right from Post Creek to the ex- 
tent of 2 acre feet per acre per annum, or a total of 
104.6 acre feet per annum; and that none of the 
remaining area of said allotment has a water-right 
from any source ; 

61: In coneluding its report the committee said: 

‘Filings are continually being made in Sanders, 
Missoula and Flathead counties claiming use to the 
rights of the water of the streams of the Flathead 
Reservation. These waters are determined by the 
committee to be a tribal asset of the Indians al- 
lotted on the Flathead Reservation and to be ap- 
purtenant to the allotted lands and the unallotted 
ivigable lands as approved by the Secretary of the 
Interior, and settlers on ceded lands are subordinate 
in right to the needs and uses of the Indian allot- 
ments and farm units.’’ 

62: The report of said committee and its recom- 
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mendations were approved by the Secretary of the 
Interior on November 25, 1921; 

63: It appears from Plaintiff’s Exhibit 10, and 
the Court finds, that: 

73 acres of irrigable land on the Florence Mc- 
Donald Allotment No. 560 can be irrigated with 
water carried from Post Creek through the Mce- 
Donald-Deschamps ditch; [139] 

78.5 acres of irrigable land on the Edward Des- 
champs Allotment No. 783 can be irrigated with 
water carried from Post Creek through the Mc- 
Donald-Deschamps ditch; 

74.5 acres of irrigable land on the Oro Deschamps 
Allotment No. 784 can be irrigated with water car- 
ried from Post Creek through the McDonald-Des- 
champs ditch; 

68 acres of irrigable land on the William Des- 
champs Allotment No. 781 can be irrigated with 
water carried from Post Creek through the Me- 
Donald-Deschamps ditch; 

48 acres of irrigable land on the Frank Fiddler 
Allotment No. 785 can be irrigated with water car- 
ried from Post Creek through the MceDonald-Des- 
champs ditch ; 

39 acres of irrigable land on the Duncan McDon- 
ald Allotment No. 561 can be irrigated with water 
carried from Post Creek through the MeDonald- 
Deschamps ditch ; 

70 acres of irrigable lands on the Mary C. Me- 
Donald Allotment No. 559 can be irrigated with 
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water carried from Post Creek through the Mc- 
Donald-Deschamps ditch ; 

78 acres of irrigable land on the Caroline Mc- 
Keever Allotment No. 791 can be irrigated with 
water carried from Post Creek through the Me- 
Donald-Deschamps ditch; 

80 acres of irrigable land on the Emma M. Magee 
Allotment No. 688 can be irrigated with water car- 
ried from Post Creek through the Magee-Minesinger 
ditch ; 

78 acres of irrigable land on the John Minesinger 
Allotment No. 690 can be irrigated with water car- 
ried from Post Creek through the Magee-Minesinger 
ditch ; 

80 acres of irrigable land on the Julia Minesinger 
Allotment No. 691 can be irrigated with water car- 
ried from Post Creek through the Magee-Minesinger 
ditch; and, 

79.6 acres of irrigable land on the James Way- 
mack Allotment No. 689 can be irrigated with water 
earried from Post Creek through the Magee-Mine- 
singer ditch; [140] 

64: Two and one-half acre feet of water per acre 
per annum delivered on the Jand in the growing 
season is reqmured to produce crops to the full ex- 
tent of the sotl on each of said ivrigable acres on 
the Florence MeDonald Allotment No. 560; on the 
Edward Allotment No, 783; on the Ore Deschamps 
Allotment No. 78-4; on the William Deschamps <Al- 
lotment No. 781; on the Frank Fiddler Allotment 
No, 785; on the Duncan MeDonald Allotment No. 
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561; on the Mary C. McDonald Allotment No. 559; 
and, on the Caroline McKeever Allotment No. 791; 

65: Two acre feet of water per acre per ann 
delivered on the land in the growing season is re- 
quired to produce crops to the full extent of the 
soil on each of said irrigable acres on the Emma M. 
Magee Allotment No. 688; on the John Minesinger 
Allotment No. 690; on the Julia Minesinger Allot- 
ment No. 691: and, on the James Waymack Allot- 
ment No. 689; 

66. It is shown that during the months of June, 
July, August and September of the irrigation sea- 
son in the vear 1935 the defendants B. W. Alex- 
ander, John A. Hazel, Theodore Knutson and Edna 
J. Knutson, his wife, P. W. Sorensen, Avery 
Stevens, Meil C. Pierce, Bert Lish, Bert Myers Nel- 
son and J. A. McKeever diverted from Post Creek, 
through the private ditch known as the McDonald- 
Deschamps ditch, and hereinbefore referred to, 
1051.91 acre feet of water, and in the vear 1936 
1031.74 acre feet of water, in the vear 1937 1253.94 
acre feet of water, and, in the year 1938 1490.52 
acre feet of water, for use, and actually used, im 
the necessary ivvigation of their lands herembefore 
specifically described; but, 

Tt is not shown that in doing so they, or either 
or any of them, acted wrongfully or unlawfully ; 

67: It is shown that divine the months of June, 
July, August and September of the irrigation sea- 
son in the vear 1935 the defendants Axel Erickson, 


168 United States of America vs. 


John Minesinger and Ada B. Minesinger, his wife, 
and Thomas Wald diverted from Post Creek, 
through the private ditch known as the Magee- 
Minesinger ditch, and hereinbefore referred to, 


2180.9 acre feet of water, and in [141] the year 


1936 2481.15 acre feet of water, in the year 1937 
2156.02 acre feet of water, and, in the year 1938 
2558,16 acre feet of water, for use, and actually 
used, in the necessary irrigation of their lands here- 
inbefore specifically described; but, 

It is not shown that in doing so they, or either 
or any of them, acted wrongfully or unlawfully ; 

68: On July 12, 1935, Henry Gerharz as Project 
Engineer on the Flathead Irrigation Projeet on the 
Flathead Indian Reservation in the State of Mon- 
tana addressed to the defendants Bert Nelson, Bert 
Lish, Avery Stevens, P. W. Sorenson, M. C. Pierce, 
B. W. Alexander, Llovd McVey, Theodore Knutson 
and Mrs. Caroline McKeever as ‘‘ Present owner's of 
Deschamps-McDonald diteh’’ a communication in 
which they ‘tare requested to have constructed by 
August 1, 1935, a suitable headgate at the point 
where vour private ditch taps Post Creek and at 
some practicable place a proper measuring box, weir 
or other apphanee for the measurement of the water 
flowing in your ditch which can be inspected and 
measurements made by vou and the emplovees of 
this service, with the purpose of determining that 
no more of the water is diverted for the irrigation 
of your lands than allowed, as above set forth, by 


B.W. Alexander et al. 169 


the Secretary’’, (Defendants’ Exhibit 35); and said 
defendants, and each and all of them, have wholly 
failed and refused and continue to refuse to com- 
ply with said request, or any part of it; 

69: In diverting and using said water so used 
for irrigating their lands, as aforesaid, the defend- 
ants have deprived the Flathead Irrigation Project 
of that amount of water which the project wished 
to use in its system for distribution to other lands 
lying under its canals, including lands not allotted 
to Indians of the Flathead Indian Reservation in 
Montana, and, that said water so diverted is, and 
at all times has been, necessary for the successful 
cultivation cf lands not allotted to Indians of the 
Flathead Indian Reservation in Montana lying un- 
der the Flathead Irrigation Project system and the 
growing of crops thereon; [142] 

70: It is not shown that the plaintiff has suf- 
fered great ov irreparable or any injury, loss or 
damage by reason of the diversion by the defend- 
ants, ov either of them, of water from Post Creek 
through said MeDonald-Deschamps and said Magee- 
Minesinger ditches, or either of them, to defend- 
ants’ said lands for use, and actually used, as afore- 
said : 

71: Prior to May 1, 1905, said MeDonald- 
Deschamps ditch was dug and constructed from 
Post Creek, on the Flathead Indian Reservation in 
Montana, to the lands of Indian allottees: 

Dunean MeDonald, Allotment No. 561, described 
as the East Half of the Northeast Quarter (E% of 
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NE) of Section 16, Township 19 North of Range 
19 West of the Montana, Meridian, Montana, now 
owned by the defendant B. W. Alexander, and upon 
which said defendant is, and at all times in the irri- 
gating season of the year 1935, was using water 
from said ditch to properly irrigate said lands; 

Florence McDonald, Allotment No. 560, deseribed 
as the Southwest Quarter of the Northeast Quarter 
(SW, of NE'4) and the Northwest Quarter of the 
Southeast Quarter (NW14 of SE14) of Section 16, 
in Township 19 North of Range 19 West of the 
Montana Meridian, Montana, now owned by Clar- 
ence L. MeVey and Lillian L. McVey as suecessors 
in interest of the defendant Beckwith Mercantile 
Company of St. Ignatius, Montana, a corporation, 
and upon which the defendant John A. Hazel is, 
and at all times in the irrigating season of the year 
1935 was, using water from said ditch to properly 
irrigate said lands; 

Mary C. McDonald, Allotment No. 559, deseribed 
as the Southeast Quarter of the Northwest Quarter 
(SEV of NW1/,) and the Northeast Quarter of the 
Southeast Quarter (NE!4 of SE) of Section 16 
in Township 19 North of Range 19 West of the Mon- 
tana Meridian, Montana. now owned by the defend- 
ants Theodore Knutson and Edna I. Knutson, his 
wife, and upon which said defendants are, and at 
all times in the irrigating season of the year 1955 
were, using water from said ditch to properly irri- 
gate said lands; [143] 
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Frank Fiddler, Allotment No. 785, described as 
the West Half of the Southwest Quarter (W14 of 
SW) of Section 16, in Township 19 North of 
Range 19 West of the Montana Meridian, Montana, 
now owned by the defendant P. W. Sorensen, and 
upon which said defendant is, and at all times in 
the irrigating season of the year 1935 was, using 
water from said ditch to properly irrigate said 
lands ; 

Wilham Deschamps, Allotment No. 781, described 
as the Southwest Quarter of the Northwest Quarter 
(SW'4 of NW) of Section 16, in Township 19 
North of Range 19 West of the Montana Meridian, 
Montana, and the Southeast Quarter of the North- 
east Quarter SE14 of NEY) of Section 17, in 
Township 19 North of Range 19 West of the Mon- 
tana Meridian, Montana, now owned by the defend- 
ant Avery A. Stevens, and upon which said defend- 
ant is, and at all times in the irrigating season of 
the year 1935 was, using water from said ditch to 
properly irigate said lands; 

Edward Deschamps, Allotment No. 783, described 
as the North 30 acres of the Northeast Quarter of 
the Southeast Quarter (NE of SE14) of Section 
17, in Township 19 North of Range 19 West of the 
Montana Meridian, Montana, now owned by the 
defendant Avery A. Stevens, and upon which said 
defendant is, and at all times in the irrigating sea- 
son of the year 1935 was, using water from said 
ditch to properly irrigate said lands; 
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Edward Deschamps, Allotment No. 788, described 
as the South 10 acres of the Northeast Quarter of 
the Southeast Quarter of the Southeast Quarter 
(NEY of SE of SE14) of Section 17, Township 
19 North of Range 19 West of the Montana 
Meridian, Montana, now owned by the defendant 
Meil C. Pierce, and upon which said defendant is, 
and at all times in the irrigating season of the year 
1935 was, using water from said ditch to properly 
irvigate said lands and other lands owned and eul- 
tivated by him in connection therewith; and, 

Oro Deschamps, Allotment No. 784, described as 
the [144] Southeast Quarter of the Southeast Quar- 
ter (SEY4 of SE) of Section 17, in Township 19 
North of Range 19 West of the Montana Meridian, 
Montana, now owned by the defendant Bert Lish, 
and upon which said defendant is, and at all times 
in the irrigating season of the vear 1935 was, using 
water from said diteh to properly irrigate said 
lands: 

72: In the spring of the vear 1907 said Magee- 
Minesinger ditch was dug and constructed from 
Post Creek to the lands of Indian allottees ; 

Joln Minesinger, Allotment No. 690, described as 
the South Half of the Northwest, Quarter (S14 of 
NW) of Section 17, Township 19 North of Range 
19 West, Montana Meridian, Montana, now owned 
by the defendants John Muinesinger and Ada Bh. 
Minesinger, his wife, and upon which said defend- 
ants are. and at all times m the irrigatmg reason 
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of the year 1935 were, using water from said ditch 
to properly irrigate said lands; 

James Waymack, Allotment No. 689, described as 
the West Half of the Southwest Quarter (W1/ of 
SW44) of Section 17, in Township 19 North of 
Range 19 West, Montana Meridian, Montana, now 
owned by the defendant Thomas Wald, and upon 
which said defendant is, and at all times in the irri- 
gating season of the year 1935 was, using water 
from said ditch to properly irrigate said lands; and, 

Emma Magee, Allotment No. 688, described as the 
East Half of the Southeast Quarter (E14 of SEY) 
of Section 18 in Township 19 North of Range 19 
West, Montana Meridian, Montana, now owned bv 
the defendant Thomas Wald, and upon which said 
defendant is, and at all times in the irrigating sea- 
son of the year 1935 was, using water from said 
ditch to properly irrigate said lands; 

(3: On April 9, 1910, the United States of 
America issued and delivered a fee simple patent to 
Margarita Gariepy, an Indian of the Flathead Res- 
ervation in Montana, for those [145] certain lands 
particularly deseribed as the East Half of the 
Southwest Quarter (E14 of SW) of Section 26 
in Township 20 North of Range 21 West of the 
Montana Meridian, Montana. This patent contained 
the following provision: ‘Now, Know Ye that the 
United States of America in consideration of the 
premises, has given and granted, and by these 
presents does give and grant unto the said Mar- 
garita Gariepy, and to her heirs, the lands above 
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described. To have and to hold the same together 
with all the rights, privileges, immunities and ap- 
purtenances of whatsoever nature thereunto belong- 
ing unto the said Margarita Gariepy, her heirs and 
assigns forever.’’? (Interveners’ Exhibit No. 16) ; 

74: At all times on and after December 10, 1936, 
the Intervener Dennis A. Dellwo has been, and he 
now is, the owner and in possession and control of 
said lands, and each and every part and portion 
of the same, as successor in interest of said Mar- 
garita Gariepy; (Interveners’ Exhibit No. 16) ; 

75: Said land is situated within the boundaries 
of the Flathead Indian Reservation in Montana and 
is included within the Flathead Irrigation District; 

76: By an Order and Decree duly given, made 
and entered of record on August 26, 1936, in the Dis- 
trict Court of the Fourth Judicial District of the 
State of Montana, in and for the Counties of Lake 
and Sanders, the Intervener Flathead Irrigation 
District, a corporation, was created and established 
as an irrigation district under the laws of the State 
of Montana, and particularly those laws providing 
for the creation of irrigation districts; (Secs. 7166, 
7167 and 7168, R.C.M. 1921, as amended) ; 

77: All the lands within the Flathead [vrigation 
District are lands within the Flathead Indian Reser- 
vation in Montana; 

78: On May 12, 1928, in pursuance of the Act 
of [146] April 28, 1904, (33 Stat. 302), and Acts 
ammendatory thereto or supplemental thereto, and 
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particularly the Act of May 10, 1926, (44 Stat. 417, 
464-466), and the Act of January 12, 1927, (44 Stat. 
934, 945), the United States of America and the 
Flathead Irrigation District, a corporation, one of 
the interveners herein, entered into a certain re- 
payment contract between said Flathead Irrigation 
District and the United States of America, which 
is in evidence here as Interveners’ Exhibit No. 15) ; 

79: Among the Acts amendatory of and sup- 
plemental to the Act of April 23, 1904, (33 Stat. 
302), is the Act of May 29, 1908 (35 Stat. 444), which 
provides for the the building of irrigation systems 
in Indian reservations, including the Flathead In- 
dian Reservation in Montana, and the opening for 
settlement and the settlement, of lands upon the 
Flathead Indian Reservation in Montana after the 
allotment of lands to Indians of the Flathead Reser- 
vation had been completed (35 Stat. 448-449), and 
expressly provides as follows: ‘‘The land irrigable 
under the systems herein provided which has been 
allotted to Indians in severalty, shall be deemed 
to have a right to so much water as may be re- 
quired to irrigate such lands without cost to the 
Indians for construction of such irrigation systems. ”’ 

80: Another of the Acts ammendatory of and 
supplemental to the Act of April 23, 1904, (33 Stat. 
302), is the Act of June 21, 1906, (Stat. 325), which 
provides in part as follows: 

‘Section 19. That nothing in this Act shall be 
construed to deprive any of said Indians, or said 
persons or corporations to whom the use of land 
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is granted by the Act, of the use of waters appro- 
priated and used by them for the necessary irriga- 
tion of their land or for domestic use or of any 
ditches, dams, flumes or reservoirs constructed and 
used by them in the appropriation and use of said 
waters.”’ (34 Stat. pp. 354-355) ; 

81: On July 8. 1907, one Robert S. Stockton, an 
Engineer employed by the United States Reclama- 
tion Service, was ordered by H. N. Savage, Super- 
vising Engineer, to proceed to the [147] Flathead 
Indian Reservation, Montana, and make a reconnais- 
sance survey, to show what lands there would be ir- 
rigable, what waters were available, and what other 
natural resources were there which could be taken 
care of in the proposed opening of the Flathead In- 
dian Reservation in Montana. Mr. Stockton arrived 
on the Flathead Indian Reservation in Montana on 
July 17, 1907, or shortly after. His duties were not 
to look into any irrigation that might be there but. 
to see what land could be irrigated and what proba- 
bility of power there might be, in order to make a 
general report which would be the basis of the con- 
struction of the project by the United States Recla- 
mation Service. 

Surveys were made by the plane table level and 
stadia work, maps were drawn, and a report was 
made on November 12, 1907. This report was put 
in evidence as Plaintiff’s Exhibit No. 2. 

Among other things this report shows, and the 
Court finds: 
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(1) That in general seventy-eight thousand acres 
of land on the Flathead Indian Reservation in Mon- 
tana can be irrigated by gravity and fifty-seven 
thousand acres by pumping schemes; 

(2) The reservation is about sixty miles long 
and thirty-five miles wide, and is divided typo- 
graphically into the Mission Valley, the Jocko Val- 
ley and the Little Bitter Root Valley; 

(3) The Mission Valley lies between Pend 
d’Oreille River and the Mission Range and extends 
from Flathead Lake to the Jocko Divide. This val- 
ley is about three thousand feet above sea level, has 
good soil and a climate suitable for small fruit, 
apples, grain and grasses. The most striking fea- 
tures of the country, and which influence the climate 
and conditions, are Flathead Lake and the Mission 
Range; [148] 

(4) The Indians having tribal rights number 
2356 and consist of Flatheads, Pend d’Oreilles, 
Kootenais and Spokanes. Many of these Indians are 
French-Canadian breeds, and some are whites who 
have married squaws or breeds, and these have some 
fine farms on the reservation ; 

(5) The soils of the Mission Valley vary from 
pure sand to sandy loam, with some white clay soil 
along the river, while along the range the soil is 
mixed with the black mold of the forest. The soils, 
while all would be classed as easily worked by the 
farmer, seemed to stand erosion well. Some of the 
ditches now constructed are on very heavy grades, 
yet do not wash out; 
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(6) Mission Creek, Post Creek and Crow Creek 
are the three main streams in the south end of the 
Mission Valley; they all head in the Mission Range 
and flow across the valley and ultimately into the 
Pend d’Oreille. The drainage area of these streams 
is not large but the flow is large and keeps up 
well on account of the high and forest covered 


mountains. 


(7) The discharge of Mission Creek, Post Creek 
and Crow Creek, in acre feet, for the period com- 
mencing September 21, 1906, is as follows: 


Mission Creek: 


1906 September 20-30 occccccnnncccccccccesswsseee 1080 
Ogrewer cee 3110 
Nomen br iirc eee... 2860 
Dec ern Der ists aes 2240 

POPE BOT E BCC ooo occsscecancscsenecsicenssen te orn eneni en 

1907 JanWary 2a. SO 1320 
ebmaniry eet oe ie 1070 
1MEA SS) eee eee 1530 
JN 1 cee Re RR SEE ere 2400 
1 _ E OORERRE TO eon 6400 
ihe: nt nn 14000 
=] <a SE ree 18000 
AUGUST eee 6580 
September... ee. 4210 
Qc i ene ee 2040 


Total acre feet 


Grand Total ... 
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Post Creek : 


1906 September 21-80 sce 1130 

O@ithigg 2 3410 

INOS Ci 02) ae 3900 

CECE Cl). a 3090 
SE TS 11530 
1907 2 SIGN eee 895 

ey  —— 

AO COU 4 ee 2360 

0°?) ce 2920 

PM ad dacteoteecseeen 6580 

JUG Jae 15400 

UL? 15700 
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(8) The Mission Creek system covers 21,000 
acres of irrigable land lying between Mission Creek 
on the South and Post Creek on the North. The Post 
Creek and Crow Creek system covers 33,000 acres 
net of the bench lands between Post Creek and Crow 
Creek. The water supply comes from Post Creek, 
regulated by a reservoir at Lake McDonald, and the 
canal lines surveyed are the ‘‘C’’ and ‘‘K’’ lines 
from Post Creek and the “F’’ line from Crow 
Creek. 

The ‘‘C’’ line canal carries water from Post 
Creek, a short distance above the upper stage road, 
and carries water to the lower bench down near the 
Pend d’Oreille River. The net acreage is 12,000 
acres. [150] 

The ‘‘E”’ line out. of Post Creek carries water 
across to Marsh Creek, and from thence on to the 
land at a high level. This system, together with 
extra water from Crow Creek, covers 15,000 acres. 

The ‘‘F’”’ line canal takes water from Crow Creek 
and has a capacity of 100 cubic feet of water per 
second. 

A summary of the Mission Valley gravity sys- 
tems as proposed is as follows: 


Lands. Gross Acres. Net Acres. 
Area under ‘‘A’’ Line, Mission Creek. 7,878 7,900 

é 6 BET) Oli) “é 46 oc 10,975 10,000 

a6 6 Bo Tyee 6 oe tad 4,884 3,900 


23,707 20,000 
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Area under ‘‘C’’ Line, Post Creek, 15,908 12,000 
66 6 eH”? 6c 6é ce 20,692 15,000 

‘4 ‘‘ Crow Creek Lines, 7,888 6,000 
44,498 33,000 

Total Mission Valley Gravity Lines, 68,235 53,000 ; 


With reference to the allotment of lands it is 
stated in this report: 

A law was approved by Congress April 238, 1904, 
which provides for the allotment of the lands to 
the Indians having tribal rights, the survey of the 
reservation, and the appraisement of all the lands 
not allotted, except lands classed as mineral. * * *. 

(Here were copied Sections 5 and 6 of the Act.) 


Land is reserved for government purposes and 
for the Catholic societies, and where Sections 16 
and 36 are allotted the State may take other lands, 
but the Indians must be paid for such lands at, the 
rate of $1.25 per acre. The lands not allotted or 
reserved shall be opened to settlement by a procla- 
mation of the President under the general pro- 
visions of the homestead, mineral and townsite laws. 
That, the price of said land shall be the appraised 
value thereof as fixed by the commission. * * * . 
Mineral entries can be made anywhere except on 
allotted lands [151] if the facts warrant such entry. 
Lands open to settlement under this Act and re- 
maining undisposed of at the expiration of five 
years from the taking effect of this Act shall be sold 
and disposed of to the highest bidder for cash under 
the rules and regulations of the Secretary of the 
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Interior, at not less than their appraised value, and 
in tracts not to exceed 640 acres to any one person. 
82: The allotting of lands on the Flathead Indian 
Reservation in Montana was done by Col. John K. 
Rankin to 2356 Indians, or those claiming tribal 
rights as such, each person receiving 80 acres of 
farm land or 160 acres of grazing land. The Indians 
were allotted, as far as possible, according to the 
occupancy and preference of the Indians and cover 
most of the choicest lands of the Reservation; 

83: All of the lands owned, controlled and oceu- 
pied by the defendants in this action in equity, or 
either or any of them, were allotted as farm lands, 
and, at the time such allotments were made the 
lands allotted were occupied by an Indian of the 
Flathead Reservation in Montana, to whom the al- 
lotment, was made, and an undetermined part of each 
of the allotments was then farmed by the Indian 
of the Flathead Reservation in Montana to whom 
such lands were allotted, and irrigated to an un- 
determined extent with waters conveyed from Post 
Creek on the Flathead Indian Reservation in Mon- 
tana, through the McDonald-Deschamps Ditch or 
the Magee-Minesinger Ditch, to the land irrigated 
on such allotments; 

84: The MeDonald-Deschamps Ditch had, and 
has, a carrying capacity of 4.7 second feet of water; 

85: The Magee-Minesinger Ditch had, and has, a 
carrying capacity of 3.1 second feet of water; 

86: <A second foot of water is that flow of water 
which will fill a eubie foot of space in one second 
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of time, which, flowing for 24 hours, makes 1.98 
acre feet of water; [152] 

87: The whole irrigable area of the Flathead 
Irrigation Project system on the Flathead Indian 
Reservation in Montana, as now constituted, is 
138,000 acres; 

88: The whole irrigable area of lands within 
said Project allotted to Indians of the Flathead 
Reservation in Montana im severalty is close to 
70,000 acres ; 

89: The Flathead Irrigation Project system on 
the Flathead Indian Reservation in Montana, as 
constructed, consists of three quite definitely sepa- 
rated areas known as the Jocko, the Mission Valley, 
and, the Camas Divisions; 

90: All of the lands owned, controlled or oceu- 
pied by the Defendants in this action in equity and 
the Intervener D. A. Delwo, or either or any of 
them, are located in the Mission Valley District 
within said Project; 

91: The Camas Division of said Project is fully 
20 miles West of Polson; is across the Flathead 
River on the Flathead Indian Reservation in Mon- 
tana from the lands owned, controlled or occupied 
by the Defendants in this action in equity and the 
Intervener D. A. Delwo, or either or any of them, 
and is not pertinent to the ease at bar masmuch as 
it has an entirely different source of water supply; 
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and it is not possible to inutermingle the waters 
which are used on the Mission Valley Division and 
those which are used on the Camas Division of 
said Project system ; 

92: The Jocko Division consists of around 13,000 
acres of irrigable land in the vicinity of Arlee on 
the Flathead Indian Reservation in Montana—that 
is South of the hills between Dry Creek and the 
Jocko River, and also a small area in the neigh- 
borhood of Dixon on the Flathead Indian Reserya- 
tion in Montana of a few hundved acres; 

93: This Division has a separate and distinct 
source of water supply from the main Mission Val- 
ley system of water [153] supply. The only connec- 
tion that the Jocko Division has with the Mission 
Valley Division of said Project system is that flood 
or excess waters are taken from the middle fork 
of the Jocko River and carried by the Taber Feed 
Canal to Taber Reservoir and there stored, and 
may, 1£ not needed in the Jocko Division, be used 
in the Mission Division of said Project system, if 
needed there; 

94: While it is not impossible, it would be ex- 
tremely difficult and not practicable to use any of 
the water from the Mission Valley Division on the 
Jocko Division of said Project system for the rea- 
son that the storages in general are lower ; 

95: The present irrigable area of land in the 
Mission Valley Division of the Flathead Trrigation 
Projeet system on the Flathead Indian Reservation 
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in Montana is 65,073 acres, of which the irrigated 
acreage on September 1, 1935, was 54,364 acres; 

96: The amount of water available in acre feet 
per acre on the Mission Valley Division of the Flat- 
head Irrigation Project system on the Flathead 
Indian Reservation in Montana, if only Indian 
allotments are considered, in the years 1935 to 1939, 
is as follows: 


a 2.34; 
i Omen... 2.38 ; 
lee ern oka... eS 
(LDS aera... cement 2.118; and, 
I a OI ch eect 2d 
Me MANVEPAS CCT accesses 2uliGe 


97: This Division is a more or less self-con- 
tained unit insofar as the irrigable lands and the 
water supply for those lands are concerned ; 

98: The amount of water available in acre feet 
per acre on the Mission Valley Division of the 
Flathead Irrigation Project system on the Flathead 
Indian Reservation in Montana is [154] not suffi- 
cient to produce crops to the full extent of the soil 
thereof if only Indian allotments located in that 
Division of said Project svstem are considered ; 

99: The irrigable area of the Indian allotments 
on the Flathead Indian Reservation in Montana is 
close to 70,000 acres; 

100: The natural flow of water on the Flathead 
Indian Reservation in Montana is not sufficient to 
ivrigate the irrigable area of all of the Indian allot- 
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ments on that Reservation to the extent necessary 
to produce crops to the full extent of the soil there- 
of, though there is sufficient water to raise good 
crops on all of the irrigable area of Indian allot- 
ments on the Flathead Indian Reservation in Mon- 
tana if a large part of the water stored annually 
in the Flathead Irrigation Project system during 
the spring run-off and after the irrigating season 
is over in the fall is added to natural flow during 
the irrigating season on the Flathead Indian Res- 
ervation in Montana; 

101: The total capacity of the storage reservoirs 
in the Mission Valley Division of the Flathead 
Trrigation Project system is about 98,000 acre feet; 

102: The maximum storage ordinarily occurs 
above the first of July, and on July 1, 1939, 85,000 
acre feet of water was in storage; and, 

103: The ‘‘Amended Schedule of Lands in the 
Flathead Indian Reservation Subject to Entry Sep- 
tember 1, 1910,’’ ((Defendants’ Exhibit No. 33), is 
addressed to persons holding numbers assigned to 
them under the proclamation of the President of the 
United States of America opening lands in the Flat- 
head Indian Reservation in Montana to entry; de- 
seribed the lands which will be subject to selection 
by them on September 1, 1910; outlines the pro- 
eedure to be followed by them in making their 
selections; and, contains the followmg warnings: 

[155] 


“The Government is now construeting irrigation 
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works from which the farm units will be irrigated 
as far as possible, but it cannot at this time be told 
what part or how much of any particular unit can 
be furnished with water. It is probable that water can 
be furnished to only a small portion of some of 
these units, and it is possible that there will be 
no water at all for some of them, nor can it be 
told now when the water will be ready for any of 
these units, as the development of the irrigation 
projects has not yet proceeded far enough to en- 
able the giving of definite information on this sub- 
ject at this time. All applicants must bear this 
fact in mind and make their selections accordingly, 
as they will act upon their own responsibility and 
without any guarantee from the Government, and 
the fact that water has not or cannot be furnished 
will not excuse any entryman from a full com- 
plianee with the requirements of the law as to resi- 
dence, cultivation, and the payment of the Indian 
price. * * *,” 
CONCLUSIONS OF LAW 

From the foregoing facts the Court draws the 
following legal conclusions: 

1: The waters flowing on the Flathead Indian 
Reservation in Montana were impliedly reserved to 
the Indians by the Treaty of July 16, 1855; 

2: The United States of America became a trus- 
tee holding the legal title to the land and waters 
on the Flathead Indian Reservation in Montana 
for the benefit of the Indians of that Reservation ; 
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3: Being reserved no title to the waters on the 
Flathead Indian Reservation in Montana could be 
acquired by anyone except as specified by Congress; 

4: The Act of May 29, 1908, Sec. 9, 35 Stat. 
448-449, allocated to each parcel of irrigable land on 
the Flathead Indian Reservation in Montana al- 
lotted to an Indian in severalty a right to the use 
of such waters on the Flathead [156] Indian Res- 
ervation ‘“‘as may be required to irrigate such 
land’’; 

5: In the event that the supply of water on the 
Flathead Indian Reservation in Montana is insuf- 
ficient to furnish that amount of water to all ir- 
igable lands allotted to Indians on that Reservation 
in severalty the provisions of the general allotment 
act (Act of February 8, 1887, c. 119, Sec. 7, 24 Stat. 
390; Sec. 381, Title 25, U. S. C. A.) requiring ‘‘just 
and equal distribution’’ of the water on said Reser- 
vation applies; 

6: No right to the use of water on the Flathead 
Indian Reservation in Montana could be, or has 
been, acquired by the United States of America, or 
anyone else, by prior appropriation pursuant to 
local statute or custom; 

7: Section 19 of the Act of June 21, 1906, @4 
Stat. 325, 355, granted nothing, but is a saving 
clause ; 

8: When an allotment of irrigable land on the 
Flathead Mdian Reservation in Montana was duly 
made te an Indian of that Reservation and it was 
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thereafter conveyed by him in fee the right to the 
use of such an amount of water ‘‘as may be required 
to irrigate such land’’, if the water available is 
sufficient to supply all others similarly situated, 
whether an Indian allottee or the successor in in- 
terest of an Indian allottee, with that amount of 
water for use on allotted irrigable lands 
in the Flathead Jndian Reservation in 
Montana, passed to the owner of such land; and, 
the event that the supply of water is insufficient to 
furnish that amount of water to the irrigable lands 
on the Flathead Indian Reservation in Montana 
allotted to Indians of that Reservation in severalty 
the Indian allottee, and his snecessor in interest, 
acquired and continues to have the right to a ‘‘just 
and equal distribution’’ of the waters on the Flat- 
head Indian Reservation in Montana; 

9: By Section 7 of the Act of February 8, 1887, 
©. 119, 34 Stat. 390: See. 381, Title 18, U. 8. C. A,, 
the Secretary of the Interior was authorized to 
prescribe rules and regulations to secure a just and 
equal distribution of the water on the [157] Flat- 
head Indian Reservation in Montana among’ the 
Flathead Indians; but. he was not thereby, or by 
any Act of Congress, or otherwise or at all, author 
ized by rule, regulation or otherwise to deprive any 
allottee or the successor in interest of anv allottee 
of irrigable lands in the Flathead Indian Reserva- 
tion in Montana of the right to the use of such an 


amount of water ‘‘as may be required to irrigate 
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such land’’, or to a ‘‘just and equal distribution’’ of 
the waters on the Flathead Indian Reservation in 
Montana; 

10: Adoption by the Secretary of the Interior of 
plans for irrigation projects to serve certain irri- 
gable lands on the Flathead Indian Reservation in 
Montana was not enough to indicate a purpose to 
exclude all other land from participation in essen- 
tial water and thereby destroy the equal interest 
guaranteed by the Treaty of July 16, 1855: 

11. The contentions of the Plaintiff and the In- 
terveners herein that prior to the Treaty of July 
16, 1855, all rights in and to the waters of the 
streams on the Flathead Indian Reservation in 
Montana and their tributaries were the property of 
the Plaintiff; that all such rights were by said 
Treaty reserved to the Plaintiff and have never been 
relinquished; that no one else—Indian or White— 
has ever had the right to divert or use any of said 
waters without Plaintiff’s consent; that no such 
right was conveyed to or acquired by any patentee 
of allotted lands in the Flathead Indian Reserva- 
tion in Montana, or their successors in interest; and 
that, in diverting and using said waters for the ir- 
rigation of their lands the Defendants herein were 
trespassers, are unsupported by authority; 

12: The waters flowing in the streams on the 
Flathead Tndian Reservation in Montana and their 
tributaries were reserved by the Treaty of July 16, 
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1855, to the individual Indians of the Flathead 
Tribe and not to the Tribe, and under that Treaty 
[158] each member of the Flathead Tribe of In- 
dians secured a vested right in the use of sufficient 
water to irrigate his irrigable lands in said Reser- 
vation to the full extent of the soil thereof, and such 
right had priority as of July 16, 1855; and 
13: What right, if any, the Plaintiff, the De- 
fendants and the Interveners herein, or either or 
any of them, may have to divert or use the waters 
of the streams flowing in the Flathead Indian Reser- 
vation in Montana and their tributaries cannot be 
determined in this action in equity. Such a deter- 
mination would directly and materially affect all 
owners of land within the Reservation, many of 
whom are not parties to this action in equity. 
It follows that it must be, and it is hereby, 
ordered : 
That the complaint in this action be dismissed 
without prejudice; and, 
That the complaint in intervention herein be dis- 
missed without prejudice. 
Judgment will be entered accordingly. 
Done in open conrt at Butte, Montana, July 31, 
1941. 
JAMES H. BALDWIN, 
United States District Judge 
in and for the District of 
Montana. 


192 United States of America vs. 


See: 
Winters v. United States, 207 U.S. 564; 
United States v. Powers, CCA 9th C., 94 Fed. 
2nd 783; 
United States v. Powers, et al., 305 U.S. 527; 
United States v. McIntire, et al., CCA 9th 
C., 101 Fed. 2nd. 650. 


[Endorsed]: Filed July 31, 1941. C. R. Garlow, 
Clerk, U. 8. District Court, District of Montana. 
[159] 


Thereafter, on August 29th, 1941, Judgment was 
duly entered herein, in the words and figures fol- 
lowing, to wit: [160] 

[Title of District Court and Cause. ] 
JUDGMENT. 


This cause came on regularly for trial before the 
Court sitting without a jury on May 6, 1940 and 
was coneluded on May 8, 1940; the Honorable John 
B. Tansil, Attorney of the United States for the 
District of Montana, and the Honorable Kenneth 
R. L. Simmons, District Counsel, Indian Service 
appeared as Attorneys for the Plaintiff: Mr. Llovd 
T. Wallace appeared for the Defendants and Mr. 
Russell E. Smith appeared for the Interveners; and 
the Contt having heard the testimony and having 
examined the proofs offered by the respective parties 
and the Cowrt being fully advised in the premises 
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wid having filed herein its Findings of Fact, Con- 
slusions of Law and Order and having directed that 
judgment be entered in accordance therewith; now 
therefore, by reason of the law and the findings 
aforesaid, 

It Is Hereby Ordered, Adjudged and Decreed: 

1. That the Complaint in this action be and 
the same is hereby dismissed without prejudice ; 

9 That the Complaint in Intervention here- 
in be and the same is hereby dismissed without 
prejudice ; 

32 ‘That the Defendants have judgment 
against the Interveners, Flathead Irrigation 
District, a Corporation, and Dennis A. Dellwo, 
for their costs herein taxed in the sum of One 
Hundred Fifty-four & 70/100 Dollars ($154.70). 


Dated: August 28, 1941. 
JAMES H. BALDWIN, 
United States District Judge 
in and for the Distriet of 
Montana. 


[Endorsed]: Filed August 28, 1941. Entered 
Aneust 29, 1941. C. R. Garlow, Clerk, U. S. District 
Court. District of Montana. [161] 
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That on February 13th, 1942, Transcript of the 
Evidence and Proceedings at the trial of the cause 
was filed herein, in the words and figures following, 
to wit: [162] 

[Title of District Court and Cause.] 


Transcript of Testimony and Proceedings at the 
Trial at Missoula, Montana, on May 6, 7 and 8, 
1940, before the Honorable James H. Baldwin, 7 
Judge. 

Appearances: 
For Plaintiff: | 
John B. Tansill, 
U.S. District Attorney for Montana. 
Kenneth R. L. Simmons, 
District Counsel Indian Service. 
For Defendants: 
Mr. Llovd T. Wallace. 


For Interveners: 
Mr. Russell Smith. [163] 


[Title of District Court and Cause. ] 
TRANSCRIPT. 


Be It Remembered: That the above entitled cause 
came regularly on for trial at Missoula, Montana. 
at ten o'clock a. m. on Monday, the sixth day of 
May, 1940, before the Honorable James H. Baldwin. 
Judge. sitting without a jury. Plaintiff was repre- 
sented by John B. Tansill, United States District 
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Attorney for Montana, and Kenneth R. L. Simmons, 
District Counsel Indian Service. Defendants were 
represented by Mr. Lloyd J. Wallace of Polson, 
Montana; and the interveners were represented by 
Mr. Russell FE. Smith, of Missoula, [168] Montana. 

And thereupon the following proceedings were 
had and taken and the followme evidence and none 
other was introduced: 

ies Court: Number 1529» United States of 
America agamst B. W. Alexander and others, Flat- 
head Tvrigation District and Dennis A. Dellwo, in- 
terveners, are the parties ready? 

Mr. Tansill: Weare ready, your Honor. 

Mr. Smith: Come now, your Honor, the inter- 
veners, Dennis A. Dellwo and the Flathead Irriga- 
tion Distiiet, and ask leave pursuant to stipulation 
of counsel on file, to amend Paragraph I of the 
complaint by changing the deseription of the land in 
the same. T may sav to the Court that at the time 
the bill in intervention was filed the land was cor- 
rectly described but subsequent to the filing of the 
bill, and just recently, we discovered that this par- 
tielar land deseribed had been transferred out of 
the ownership of one of the interveners, and we 
ask that another tract of land at present owned, he 
substituted for that same tract. T may say the same 
issues arise. 

The Court: And the answers to the original bill 
shall stand as answers to the amended bill ? 

Mr. Simmons: The answer of the government is, 
your Honor. 
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Mr. Wallace: And the answers of the defend- 
ants, your Honor. 

The Court: Very well, let the record show that 
pursuant to stipulation of counsel for the respec- 
tive parties the amendment is allowed; and let the 
record further show that the allowing of the amend- 
ment is upon condition, agreed to by all parties to 
the action, that the issues framed by the answers 
[169] to the original complaint shall be considered 
as framed by the answers now on file, with reference 
to the amended complaint. 

My. Simmons: At this time, vour Honor, the 
plaintiff asks leave of Court to amend the complaint 
in certain minor particulars. .. . 

The Court: Very well, we will continue this case 
until October. 

Mr. Simmons: Well of course this is very minor 
and there has been no objection raised by counsel] 
for either the interveners or defendants. 

The Conrt: If it is very minor why the need 
for it? 

Mr. Simmons: We will withdraw the motion, 
vour Honor. 

Mr. Wallace: Mav it please the Court, there is 
a matter which seems to be missing in the answer 
of the defendants: I have discovered apparently an 
omission from the original answer filed to the origi- 
nal bill of complaint, and [ would lke to add a para- 
eraph, pursuant to stipulation which all of the 
eounsel vepresenting the parties have signed, and 
the stipulation is on file, and with the permission of 
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the Court I would like to ask leave to amend the 
original answer by adding a new paragraph, pur- 
suant to the stipulation secured, denying the allega- 
tions in the original bill of complaint that were not 
specifically denied in the original answer. 

The Court: Well we find here a case that was 
begun on the 23 day of April, 1936, something over 
four years ago, and we have been dealing with that 
ease at every term of court and out of term; the 
case has been set for trial for more than a month; 
the Judge presiding has come into court after hav- 
ing determined what the issues are as made by the 
pleadings now on file, which is essential to the 
proper trial [170] of the case. The parties come here 
now and pursuant to agreement by all parties, very 
probably change the deal; the Court has to back- 
track and again examine all the pleadings, to find 
eut what has to be tried. You say these are minor 
matters, but if they are minor matters they are of 
no importance; on the other hand they may change 
the entire law controlling the action. However, I 
suppose we have to trv cases, and I suppose we have 
to try them on a legitimate theory ; still, I will grant 
leave to each of the parties to make the amendments 
of any kind to any pleading in the case, between now 
and two o’cloek: the court will stand in recess until 
then. 

And therenpon recess was had until 2:00 o’clock 
p.m. of said day, when the trial was resumed. 

The Cowrt: For the record—the contention of 
the defendants, Beekwith Mereantile Company, a 
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Montana corporation, John A. Hazel, Theodore 
Knutson and Edna I. Knutson, his wife, P. W. 
Sorenson, Avery A. Stevens, Meil C. Pierce, Bert 
Myers Nelson, and Thomas Wald, that the com- 
plaint in intervention herein fails to state a claim 
against said defendants, as alleged in the first de- 
fense in their joint and several answers to the com- 
plaint in intervention herein, is overruled in its 
entirety. 

Mr. Wallace: May it please the Court, the words 
“Admit, deny and” should not be in this answer, 
and T move that the words be stricken therefrom. 

The Court: Very well; on motion of the attorney 
for the defendants Beckwith, Hazel, Knutson, Sor- 
enson, Stevens, Pierce, Nelson and Thomas Wald, 
the words ‘‘Admit, [171] deny and,”’ being the first 
three words in line 12 on page 6, under the designa- 


‘Third Defense,’’ are stricken. 


tion 

Well, have the parties agreed upon the amend- 
ments, and made them ? 

Mr. Simmons: If the Court please we have de- 
cided not to make any of the amendments contained 
in the stipulation, and stand on our complaint. 

Mr. Smith: The interveners have no request for 
amendments other than as requested this morning. 

The Court: Very well, proceed. 

And thereupon an opening statement was made 
by Mr. Simmons on behalf of the plaintiff, followed 
by an opening statement by Mr. Wallace on hehalf 
of the defendants, and thereafter an opening state- 
ment by Mz. Smith on behalf of the interveners. 
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The Court: Very well, call the first witness. 
And thereupon the following evidence was intro- 
duced by the plaintiff on behalf of its case in chief: 


ROBERT S. STOCKTON 


was called as a witness in behalf of the plaintiff and 
having been first duly sworn testified as follows: 


Direct Examination 
By Mr. Simmons: 

Q. Will you state your name ? 

A. Robert S. Stockton. 

Q. Where do you live at the present time, Mr. 
Stockton ? 

A. Near Thompson Falls, Montana. 

Q. And what is your occupation? [172] 

A. IT ama retired engineer and live on a farm. 

Q. Were you ever employed by the United States 
as an engineer ? 

A. Yes, I was employed by the United States 
Reclamation Service from 1903 to 1911. 

The Court: Is it intended that I shall be fur- 
nished with a transcript of the testimony? 

Mr. Simmons: Yes sir. 

The Court: I can depend on that? 

Mr. Simmons: Yes you certainly can, your 
Honor. I might say that we have adopted a polieyv 
of having all of our exhibits appear in the tran- 
script, which we intend to do here, so that they will 
all be before you—there are numerous exhibits, and 
you will have them all in one book, so that you won't 
have to look for them. 
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The Court: Very well, but it is a little more con- 
venient to have them separately. 

Q. In vour capacity, Mr. Stockton, as a govern- 
ment engineer, were you detailed at any time to 
the Flathead Reservation ? A. Yes, in 1907. 

@. And what was the detail? 

A. I was ordered by H. N. Savage, Supervising 
Engineer, to proceed to the Flathead Indian Reser- 
vation and make a reconnaissance survey, to show 
what lands there would be irrigable, what water 
power was available, and what other natural re- 
sources were there, which could be taken care of 
in the proposed opening of the reservation, which 
had been arranged between Mr. Savage and Senatox 
Dixon. _ 

Q. When did you arrive on the Flathead Reser- 
vation ? 

A. I arrived there either on July 17 or shortly 
after, [173] in 1907. 

Q. And will you tell in a general way what you 
first did when you arrived there? 

A. We shipped a ear of surveying equipment, 
and two small parties were put in the field; the 
idea was to outline the areas of land which existed 
on the reservation that would be available for irri- 
gation. My duties were not to look into any ittiga- 
tion that might be there but to see what lands could 
be irrigated and what possibilitv of power there 
might be, in order to make a general report, which 
would be the basis of the construction of the proj- 
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ect by the United States Reclamation Service. Those 
two parties, the surveys were made by a plane table 
level and stadia work, the main bodies of land on 
the reservation, and the maps were drawn, and a 
report made which was dated November 12, 1907, 
and our work—most of the plane table work—was 
done around the falls of the Flathead River in 
connection with power development; the stadia work 
was in looking up reservoirs and in running the 
required lines across the open lands of the reserva- 
tion. At that time the Indians were congregated 
along the streams and slopes along the edge of the 
timber at the foot of the mountains, where there 
was a little more water. 

Q. Well now will you describe generally what 
you observed there at that time in regard to irriga- 
tion development ? 

A. Well at that time there seemed to be little 
use of water on the lands; they were wild lands; 
there were a few ditches on the Jocko Division, 
that had been built by the Indian Service, which 
were apparently used for wild growing and hay 
lands; there were a few gardens and fields around’ 
St. Ignatius apparently that were getting a little 
water, and there [174] was a ditch near the Pablo 
place, running across the road, apparently used for 
stock water. There was, as far as I could see, no real 
irrigation development. I mentioned in my report 
that no alfalfa was grown, or could be; the only 
farming of any magnitude that I noticed or that 
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I remember was the grain fields just south of Pol- 
son on the slope above the lake; there were wheat 
fields there, and 1907 was a wet year and there were 
very fair crops. Everything else on the reservation 
was apparently on a stock basis, and the Indians 
not doing any farming were doing a little stock 
raising and put up a little hay. 

Q. Now Mr. Stockton, referring to this large 
map, marked plaintiff’s offered exhibit 1, you will 
note on it a certain stream called Post Creek? 

A. Yes, sir. 

Q. Are you familiar with Post Creek, or were 
you familiar with Post Creek at the time you made 
this survey in 1907? 

A. Yes I drove all over that country for two 
months, with a team, and directed these two parties, 
and was at that time familiar with Post Creek, 
Crow Creek and Mission Creek, and the other little 
creeks that run down from the mountains. There is 
a series of mountain ranges that runs north and 
south and the drainage lies to the west, and a very 
steep slope from the mountains down to the foot of 
the valley. 

Q. Now in connection with your studies of the 
use of the waters of Post Creek, what recommenda- 
tion, if any, did you make in your report that vou 
prepared and sent, to your superior officer ? 

A. Well we recommended that the irrigation 
system, proposed irrigation system, should be con- 
structed to cover all the [175] lands that we had 
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outlined in our surveys, which were pretty much 
the lands colored on that map in white color, green 
and yellow; we run out, trial lines which showed 
that those lines lie below the possible diversion of 
the various streams there, Post Creek, Crow Creek, 
Mission Creek and the Jocko River. 

Q. Now Mr. Stockton have you been over the 
Flathead Irrigation Project in recent years? 

A. Ihave been, and if I remember the different 
times, as far as I can remember, I was first there, 
after construction, in 1910, that date being fixed 
by the fact that I bought some land here near Mis- 
soula in 1910; and I visited the projeet in com- 
pany with G. L. Davis, assistant engineer of the 
Reclamation Service. Then I visited the land—the 
project—again in 1918, when I was buying some 
more land down in this country. 

Q. Now on those two trips to the project did 
you inspect the project work and inspect what is 
designated on that map as the Pablo Feeder Canal, 
on plaintiff’s offered exhibit 1? 

A. Yes—and I think it was the second time T 
was there—but anyway, one time I was there they 
had a small steam shovel at the north end of the 
Pablo Feeder Canal, which was workine on that 
eanal near the crossing of Mud Creek, and we drove 
over the project from St. Ignatius to this work on 
the canal. 

Q. You understood the purpose of the Pablo 
Feeder Canal; could you briefly explain it? 
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A. The Pablo Feeder Canal was designed to 
make use of the fact that we had discovered that 
the slope of the country enabled a canal to be run 
almost north across the project or [176] the reserva- 
tion lands, which would pick up all the water com- 
ing from the various small streams, Post Creek and 
Crow Creek and Mud Creek and so on, and that 
that was the most feasible way to establish an initial 
control of all the water and use it to the best ad- 
vantage for the various lands that would be un- 
der it. 

Q. You say to pick up all the water of the small 
streams; where do those streams arise? 

A. In the Mission mountains. 

Q. Now in your study of the use of the waters of 
Post Creek in 1907 what plan did vou—what did vou 
plan to do with those waters—how did you plan 
to use them—through what, canal system did vou 
plan to use them? 

A. Well we laid out just a set of proposed canals 
and made an estimated supply to show that it was 
feasible to irrigate those lands and that they were 
under the water that was available, but that was 
only a mere reconnaissance on which the locating 
engineers could tie; they didn’t use our lines at all, 
they didnt represent anything in connection with 
the construction work except that did show the feasi- 
bility of the construction works, and the lands that 
were outlined in our surveys are practically the 
lands that now exist under the constructed project ; 
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and it was worked out largely in the territory be- 
tween St. Ignatius and Polson, right in the big 
open area and on which at that, time there was no 
fence, no fields, no anything else except the open 
prairie. 

Q. You speak of a report which you submitted ; 
how was this report submitted m 1907, when you 
made your investigation ? 

A. It was submitted to H. N. Savage. Super- 
vising Engineer, [177] Northern Division, Recla- 
mation Service. 

Q. I hand you here plaintiff’s offered exhibit 2, 
and will ask you to identify it? 

A. Yes sir, I have examined this, and it is a 
correct photostat copy of the report which I made 
in 1907. 

Q. It is a certified copy? 

A. And this is a certified copy; I have read it 
through and I am sure that it is a proper copy. 

Mr. Simmons: If the Court please I furnished 
the attorneys for the defendants copies of all of 
these exhibits; while I appreciate that I could go 
on at great length and examine Mr. Stockton as 
to the details of this offered exhibit. I think it 
would save the Court’s time to introduce this as an 
exhibit, in evidence, and I now offer it as an exhibit 
in evidence, being a certified photostatic copy of 
the original report made to the Washington office 
by Mr. Stockton. 

The Court: It will be admitted without objec- 
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tion; it will be considered read, and any party in- 
terested may at any time during the trial or the 
argument, refer to and quote from this exhibit. 
Plaintiff’s Exhibit 2, being the document referred 
to, was thereupon received in evidence without ob- 
jection, and is on file with and forms a part of the 
original exhibits in the case. 


PLAINTIFF’S EXHIBIT 2 

Exhibit No. 2 is a report of Robert 8S. Stockton, 
Project Engineer for the United States Reclama- 
tion Service, dated November 12, 1907, who in 1907 
made a survey of the Flathead Indian Reservation 
for the purpose of determining the feasibility of 
irrigation and power development on the reserva- 
tion. The report contains a general description of 
the soils, crops and climate of the reservation and 
opines that about 78,000 acres of the reservation 
could be irrigated by gravity and that about 57,000 
acres by pumping. The report indicates that Mis- 
sion Creek, Post Creek and Crow Creek are the 
three main streains in the south end of the Mission 
Valley, tables showing the discharge of these streams 
are shown. The report outlines in some detail a 
projected irrigation system for the reservation, m- 
cluding a dam at the falls of the Flathead river, a 
dam at Big Fork on the upper end of the Mission 
Valley Division, together with reservoir and canal 
svstems which would distribute these waters. The 
report also shows a projected canal system for Mis- 


B.W. Alexander et al. 207 


(Testimony of Robert S. Stockton.) 

sion Creek including the use of Lake St. Mary as 
a storage reservoir. The Post Greek and Crow Creek 
systems are likewise projected with three main ca- 
nals being designated to carry the waters of Post. 
Creek. This system includes a suggestion as to the 
possibility of using Lake McDonald as a storage 
reservoir. The report then covers the Jocko and 
Little Bitterroot divisions of the project. [549] 


Mr. Smith: The interveners have no cross exall- 
ination. 

Cross Examination 
By Mr. Wallace: 

Q. Myr. Stockton, 1 believe you stated in your 
direction you had some instructions from Mr. Sav- 
age; were those instruc- [178] tions in writing ? 

A. Lhad a letter officially instructing me to go 
on the reservation and make these surveys, dated 
July 8, 1907. 

Q. I don’t suppose you have those written 1n- 
structions with you? 

A. No, I haven’t a copy of them here. 

Q. And do you recall... 

A. ... That was just a formal letter of instruc- 
tions; I had oral instructions, of course, as to just 
what I was to do. . 

Q. And you recall now, Mr. Stockton, there was 
nothing in those instructions about looking into 
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whatever private water right irrigation system may 
have been in existence at that time? 

A. No, I wasn’t instructed to look into any 
private water right irrigating system, all J was to 
do was to note that there was not much use of water 
m any private way. 

Q. Well, while you were on the reservation in 
1907 do you have any independent recollection now 
of these two ditches that are in dispute in this ease, 
the Magee-Minesinger Ditch and the MeDonald- 
Deschamps Ditech? 

A. No, I don’t think I could remember them; the 
only ditch I can remember that left the canal was 
the ditch that crossed the road near the Pablo place, 
and the ditches on the Jocko, I remember those. 

Q. And so far as you remember those two ditches 
IT just mentioned, may have been there? 

A. They may have been there, ves, but I don’t 
have any memory of them. 

Q@. And so far as you now know, or observed 
then, there may have been irrigation going on, in 
so far as pastures are [179] concerned ? 

A. Yes, most of the water that was developed 
was used for wild growing and pasture and small 
hay lands. 

Q. And some wheat fields near Polson? 

A. Yes, not irrigated Jand. 

Q. I believe vou stated vou observed, when you 
went on the reservation, the Indians, generally 
speaking, were located pretty well along the streams 
where there was water running, and timber? 
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A. Yes. 

Q. And settling there upon homesteads or some- 
thing ? A. Yes. 


Witness Excused. 


GUY L. SPERRY 
was called as a witness on behalf of the plaintiff 
and having been first duly sworn testified as fol- 
lows: 

Direct Examination 
By Mr. Simmons: 

Q. Your name is Guy L. Sperry? 

A. Yes sir. 

Q. And your occupation ? 

A. Engineer with the United States Govern- 
ment on the Flathead Project. 

Q. How long have you been connected with the 
United States as an emplovee? 

A. I was employed first by the government in 
1909 on the Flathead. 

Q. And what was your position then? [180] 

A. Surveyman; and I have been emploved on 
the reservation more or less continuously since that 
date, in the capacities of surveyman, junior engi- 
neer, assistant engineer, and project engineer. 

Q. You are now the Project Engineer of the 
Flathead Project? A. Yes sit. 

Q. Since what date have you been project engi- 
neer ? 
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A. Sinee June 1938; and I might add that dur- 
ing that, period I was out of the service four years 
on this project and was detailed to the San Carlos 
project in Arizona for about a year and a half on 
two separate occasions. - 

Q. Have you been in active charge of this con- 
struction, and would you say practically all of the 
project works on the project during those years? 

A. No, I wouldn’t, say I had been actively in 
charge of construction during all of those years. 

Q. But you actively participated m some ¢a- 
pacity or other? 

A. I participated in practically all the construc- 
tion during those years. 

Q. Referring to plaintiff’s offered exhibit 1, I 
will ask you if you have seen that. map before? 

A. Yes sir. 

Q. Did you have it prepared? 

A. Yes, I had that map prepared. 

Q. Will you advise as to the manner of prepara- 
tion? 

A. The manner of preparation was to take a se- 
ries of maps—the maps were regular project maps 
made in the course of the regular work .. . 

Q. ...As part of the project records... [181] 

A. ... As part of the project records; and there 
were several of these maps, and these maps were 
photographed and enlarged to double the scale, by 
the United States Forest Service here in Missoula, 
and assembled in this form from the regular proj- 
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ect records, and colored, for the purpose of refer- 
ence for this particular trial, but, the maps them- 
selves, or all of the essential physical features, were 
made regularly in the course of the project work. 

@. And that was all done under your direction? 

A. Yes sir. 

Q. I will ask you if the location of the towns, 
the railroads, the farms, the irrigation ditches, proj- 
ect works, the streams and the rivers on that map, 
the locations as shown on that map, are approxi- 
mately correct, as the locations which you know 
them from your actual knowledge of the country ? 

A. Yes sir. 

Q. And your trips over the country based upon 
your 28 years of work and in that particular lo- 
cality ? 

A. Yes sir, those are accurate, as far as I am 
aware. 

Q. Will you state what the color in green repre- 
sents on the map? 

A. The green color on the map represents in 
general the irrigable portion of the area in what 
we designate as the Mission Valley Division; and 
the yellow area represents the irrigable area of the 
Jocko Valley; the unshaded areas that are inter- 
vening between the green shaded portions are, in 
general, areas that are too high for irrigation, too 
rough, or for some reason or other are not, physically 
appropriate for irrigation—some of them could be 
irrigated, but in general the lands are too high or 
too rough for irrigation. [182] 
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Q. What does the orange color represent? 

A. The orange color along the river represents 
the power withdrawals that is withdrawn for power 
purposes. 

Q. On the map you have designated by pen the 
Magee-Minesinger Ditch and the MeDonald-Des- 
champs Ditch; are those the ditches referred to in 
plaintiff’s complaint ? A. Yes sir. 

@. And the map shows that these ditches—that 
the Magee-Minesinger Ditch, designated on Plain- 
tiff’s Exhibit, 1, runs through certain lands desig- 
nated in purple—I think that is purple. . 

A... . That's right, that is the Magee-Mine- 
singer Ditch, is the ditch further north and west, 
and the MeDonald-Deschamps Ditch is the east 
ditch, of the gross area of the land indicated in 
blue. 

Q. Now will you describe the sources of water 
supply used on the lands described in green on the 
map—that is, as I understand it, the lands in the 
Mission Valley Division of the Flathead Project? 

A. May I point to the. . 

Q. ...If you will point and identify it so that, 
we can... 

A, ... The area in green, of course the eastern 
boundary of the area in green is what is designated 
as our Pablo Feed Canal—if I might briefly just 
outline the gross area of the reservation, it will 
just take a minute or two to explain the... 

The Court: Very well, proceed. 
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A. (continued) ... of the reservation amounts 
to approximately a million and a quarter acres; 
this includes all of the lands of the Flathead Proj- 
ect, and of course a [183] considerable area that is 
outside of the project system. In general the boun- 
daries of the reservation follow the Mission range 
of mountains on the east, the peaks of these moun- 
tains on the east, up to a point northerly, approxi- 
mately in an east and west line at the middle of 
Flathead Lake. “The northern boundary extends 
west across into the Lone Pine area, which is set- 
tled about 25 miles west of the Pablo Reservoir, and 
extends to the top of the mountain range between 
the Little Bitter Root, River and the Little Thomp- 
son River, which is off of the map here. It follows 
in general, then, southerly along the peaks of the 
Cabinet mountains down to the Lo Lo, which would 
come down to this territory somewhere west of the 
Flathead Agency, and on further south, and this 
follows then the Lo Lo Forest mountain peaks here 
back to an area that is west of Arlee, and then 
southerly for a certain distance down approxinate- 
lv to Evaro, and then east again, continuing along 
the Lo Lo range of mountains designated as the 
Missoula range of the Missoula Forest, back to 
the area in here that is east of the Jocko lakes, and 
then north and connects up with vour point of be- 
ginning, containing about a million and a quarter 
acres of land, in general. The Flathead Project, in 
particular, consists of three quite definitely sepa- 
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rated areas. One is the Joeko, consisting of around 
13,000 acres of irrigable land in the vieinity of 
Arlee, that is, south of the hills between the Dry 
Creek and the Jocko River, and containing also a 
small area in the neighborhood of Dixon, of a few 
hundred acres. 

Q. This area has a distinet and separate source 
of supply from the main Mission Valley system 
water supply? [184] 

A. Has a separate and distinct source of supply 
from the main Mission Valley system of water sup- 
ply; we mention it only to show that it is a separate 
and distinct one and when we refer to the Mission 
Valley we are not referring to this Jocko area. The 
only connection that the Joeko has with the Mission 
Valley is that surplus waters from the Joeko River 
are carried by what we eall the Tabor Feed Canal 
from the middle fork of the Jocko to Tabor Reser- 
voir and there stored; we even bring water from 
a point east of Jocko lakes about—the Jocko lakes 
are about five miles up from the point of diversion 
on the middle fork of the Jocko, and then these 
lakes extend about five miles east. of that point and 
even beyond that point we have a canal which takes 
water out of Placid Creek bringing it across the 
divide and emptying into the Upper Jocko Lake 
and from where it flows into the Lower Jocko Lake 
and on down the Jocko River and then is diverted at 
the Tabor Feed Canal, as stated before, and into the 
Tabor Reservoir. 
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Q. Now do you use any of that water? 

A. This water is used only—it is only the flood 
or excess waters from the Jocko River that are used 
in the Mission Valley. 

Q. In other words your normal flow of water is 
taken from Jocko Lakes and then used on the Flat- 
head Division and not the Mission Valley Division ? 

A. Yes. I might explain it. In the spring of the 
year when these streams are during flood stage, all 
of the waters there is only a portion of the water 
that is needed in the Jocko Valley because they are 
not irrigating, in fact they are not irrigating there 
at the present time [185] except a very little—we 
are diverting the flood waters from these ditches into 
the Mission Valley. 

Q. Now can you show in detail where the flood 
water is carried, or can be carried, at the point of 
distribution on the main project? 

A. Well the flood waters from the middle fork 
of the Jocko, which has its source of supply in the 
Jocko Lakes, we divert in the Tabor Feed Canal 
and into the Tabor Reservoir, from where it drops 
down the Dry Creek lining, we call it, which is a 
concrete lined canal which was originally a creek, 
and then is diverted in this Pablo Feed Canal. in 
other words it comes down the lining and may he 
diverted north into the Pablo Feed Canal which is 
indicated upon this map by this line which is the 
junction between the green and white portions of 
this map, and this water may be diverted north as 
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far as Post Creek, run down Post Creek and di- 
verted into [ticking Horse Reservoir. it may he 
carried on into Ninepipe Reservoir, if it is con- 
sidered—if it is found desirable to store this water 
in these two reservoirs it might be stored there; it 
might be dropped down the Crow Creek here and 
stored in Lower Crow Creek Reservoir, if it is 
desirable; it can be continued on up into the Pablo 
Feed Canal and carried over and stored im the 
Pablo Reservoir; so that it is a very flexible sys- 
tem, so far as supplying waters from the Jocko 
Valley or from any of the streams along the Mis- 
sion Range along whose hase this Pablo Feed Canal 
runs. 

Q. Now will vou recite the other sources of sup- 
ply of water supply, naming the streams, for the 
Mission Valley Division, and describe the uses 
made of them? [186] 

A. The sources of supply for the Mission Val- 
lev Division are as indieated before, the Jocko 
water, flood water; the Dry Creek, which runs into 
the Tabor Reservoir, in addition to the waters that 
come in from the Jocko, the storage, and Mission 
Reservoir storage, and MeDonald Reservoir—that 
is, the McDonald Reservoir is used in Post Creek 
—so we have the Dry Creek, Mission Creek, Post 
Creek, Marsh Creek, south, middle and south Crow 

‘reek, and the branches of Mud Creek, Lost Creek, 
going north, and the canal that swings along west on 
the south side of the hill—this is what is ordinarily 
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designated the Polson Hill; this ridge is between 
the Pablo Reservoir and Polson and is designated 
as Polson Hill; it now swings along on south of that 
hill and continues in a westerly direction and then 
a southerly direction into the Pablo Reservoir. In 
addition to these streams there is a small amount 
of water that may be diverted from Big Creek up 
east of Polson, and Hell Roaring Creek which is 
farther north, by means of canal that we have here 
earrying the water from Hell Roaring to Big Creek, 
after the water goes through a power plant which 
belongs to the government, in this vicinity; after 
passing through the power plant it is diverted in a 
feed canal and is stored in twin reservoirs: one is 
available for use in this area, that is, in north of 
Polson here and east of Polson here. We have one 
more area which I simply describe .. . 

Q. ... Before you get to that, do you utilize any 
of the waters of Flathead River? 

A. We utilize the waters of Flathead—we have two 
additional sources of supply, that is, we have water 
going from—any surplus water that may be—that may 
come into the creek— [187] into Crow Creek or Post 
Creek or Mud Creek below the Pablo Feeder Canal 
—any surplus water runs into Crow Reservoir, 
which is quite a hit lower in elevation than some 
of the other reservoirs indicated on the map. There 
are at times surplus waters by virtue of return flow 
from this large area in irrigation, there is more or 
less water collecting in the low spots and draws that 
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gets away from the irrigator, and by return flow 
goes into the various creeks adjacent, to where the 
lands are being irrigated; these waters are collected 
and conserved in lower Crow Reservoir. In addi- 
tion to its main purpose to turn water down from 
the Pablo Feeder Canal, there is also quite a water 
flow into Lower Crow Reservoir, and at times there 
is an excess of water in Crow Reservoir over the 
requirements of the Moise Valley, from which water 
runs down Crow Creek and is diverted in this Moise 
Canal; at times there is a surplus of water here and 
when this reservoir becomes full, this Crow Reser- 
voir, we have a small pumping plant, indicated just 
west of the railroad, northwest of Ninepipe Reser- 
voir, from which we pump; we have a 25 second 
foot pump, which would be 2000 miner’s inches, 
which pumps water about 42 feet in elevation from 
which point it runs by gravity into Ninepipe Reser- 
voir; we run this pump only when there is surplus 
water, more than will be needed for the Moise 
Valley; in other words we reclaim from eight to ten 
thonsand acre feet of water each year by the Crow 
Creek pumping plant. I might call attention to the 
fact that, before this canal from Tabor Reservoir 
down Dry Creek—before this creek was lined, we 
lost approximately 80 percent of that water before 
getting it down where it could be used; there are 
five or [188] six miles of this creek which is now 
lined with concrete lining and we can serve many 
thousand acre feet of waters that are made avail- 
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able and does not sink in the ground and get away 
from us, so we can use it down here where we cross 
the Pablo Feed Canal. In addition to the Crow 
Creek pumping plant we have just completed a 
pumping plant about four miles down the Flathead 
River from Polson; this is a 200 second foot plant, 
consisting of three pumps which lift the water about 
335 feet in elevation through a 3—4 foot diameter 
pipe lines which are 630 feet long, and it is then 
carried from the end of the pipe lines through a 
concrete lined canal for about, two miles and a 
quarter and by an earth canal from there for about 
another half mile into the Pablo Reservoir. This 
pumping plant has just been completed and will be 
in shape to deliver water—it is in shape to deliver 
water at the present time—in fact, we have already 
pumped 10 or 12 thousand acre feet of water into 
this Pablo Reservoir last fall and this spring. This 
pumping plant was made possible by the Kerr Dam, 
which is about three or four miles further down the 
river from the pumping plant, where the Montana 
Power Company has developed 77 thousand horse 
power by putting in a hydro-electric plant, and 
the project has an arrangement with the Power 
Company whereby they have secured a 15,000—that 
is, a block of 15,000 horse power for pumping and 
resale... 

Q. ... Now, referring in particular to the waters 
of Post Creek, will you explain how thev are used 
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from their source; what control is exercised over 
them, by the government ? 

A. Well the waters of Post Creek are stored 
ordinarily in McDonald Reservoir; this McDonald 
Lake Reservoir was origi- [189] nally a natural 
lake, and an additional dam was placed across this 
by the government along about 1917; this lake has 
a capacity of somewhere between seven and eight 
thousand acre feet; the ordinary procedure is that 
water is allowed to colleet in the lake until along 
in the spring some time, from Post Creek, which 
runs ordinarily somewhere around 40 thousand acre 
feet of water or 45 thousand acre feet of water a 
year; when the lake becomes full ordinarily the 
water is run from McDonald Lake down Post Creek 
to—or down Post Creek to the Pablo Feed Canal, 
and then is carried north to the point where the 
water is stored in the Pablo Reservoir. When your 
surplus of water is less—I might go back a little 
ways and say that, this Pablo Feed Canal runs from 
south to north, as indicated by My. Stockton, for 
the reason that the larger supply of water in gen- 
eral is in the south end of the project; all these 
streams practically—Post Creek being the largest 
one of our streams—lie in the southern part of the 
valley, and for that reason this canal can be run 
from the point of the largest supply to the point of 
the lesser supply and provide an option on the lo- 
cation in which these waters can be used; if it were 
run from the lesser supply to the larger supply of 
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course you wouldn’t be able to get your water in 
the location at which it is needed, that is, the point 
where there is less water supply, but the way the 
system is laid out that is possible, and the reason 
for the pumping plant of course is that, this large 
eapacity pumping plant is used because of the fact 
that there is not sufficient gravity water to water 
the irrigable lands without an additional supply by 
pumping. [190] 

Q. What is the capacity of your storage reser- 
voirs ? 

A. The total capacity of the storage reservoirs 
in the Mission Valley is just a little less than 100 
thousand acre feet—about ninety-eight thousand 
acre feet. 

Q. On an average how many acre feet do you 
impound annually? 

A. We impound annually all the water that we 
ean get from the various streams; the maximum 
storage ordmarily occurs about the first of July; 
in other words, early in the spring the flow is quite 
small; we impound all the water we can, that is, 
from the early flow; as the season advances in May 
we get considerable storage, and in June of course 
we get the large runoff, and ordinarily about July 
first we have our maximum storage in these vari- 
ous reservoirs, running up as high as 85 thousand 
acre feet last July first. I beheve we had about 85 
thousand acre feet in storage. 

Q. Will you define this term we have used, that 
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is being used and that will be used constantly in 
this case—the ‘‘ultimate irrigable acreage’”’ of your 
project ? 

A. The ultimate ivrigable acreage of the project 
means the total eventual acreage that can be wa- 
tered on the project by the project system; in other 
words it consists of all of the lands, or practically all 
of the lands. that are really susceptible of irriga- 
tion under the system, that we will have. The Pablo 
Feed Canal quite definitely fixes the elevation on 
the east side of the project; we do not expect to go 
above the Pablo Feed Canal except possibly in 
some exceptional cases. 

Q@. What is the ultimate irrigable acreage of 
the Flathead Project as it now consists? 

A. About 138 thousand acres, including the 
Jocko Valley [191] and the Camas Division, which 
is about 25 miles west of the Pablo Reservoir and 
is not shown on this map and is not pertinent to 
the case in so far as its source of supply is de- 
fmed. 

Q. What is the ultimate irrigable acreage of the 
Mission Valley Division, designated in green on 
the map, Plaintiff’s Exhibit 1? 

A. About 112 thousand acres of the project 
lands and somewhere between five and six thousand 
acres of private-—that is, the Secretarial rights or 
the rights that have been granted by the Secretary 
of the Interior. 

Q. How many acres of your Mission Valley Di- 
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vision do you know were irrigated during 1935, ac- 
tually irrigated under the government projects? 

A. About 62 thousand acres—in 1935 I think, 
something less than that—I don’t remember the 
exact acreage in 1935—I think it was 40 some thou- 
sand acres in 1935, 

Q. Do you have any record here which would 
show how many acres were irrigated in 1935 by 
the government project system on the Mission Val- 
ley Division ? A. Possibly I have. 

Q. Would you refer to those records and refresh 
your memory? 

A. The irrigated acreage September 1, 1935 was 
04,364 acres. 

Q. In the Mission Valley? 

A. In the Mission Valley; that is the irrigated 
acreage, and the irrigable acreage, which took in 
all of the irrigable land, of the lands that were 
actually watered, was 65,073 acres. [192] 

Q. Now that acreage, did that, acreage include 
any acreage covered by these so-called Secretarial 
private water rights? 

A. No, that was outside of the—in addition to 
the private Secretarial rights. 

Q. Can you approximate the acreage covered by 
the Secretarial private water rights not under the 
Flathead Project in the Mission Valley Division? 

A. Somewhere between five and six thousand 
acres. 


224 United States of America vs. 


(Testimony of Guy L. Sperry.) 

Q. I show you plaintiff’s offered exhibit 3 and 
will ask you to identify it? 

A. This is a copy of the project—certified copy 
of the project map water rights, beneficial use, 
prepared by the engineers of the project, showing 
the location of the lands in this case, that is, the 
lands that are in litigation; showing the canals, 
private canals, and it is a copy of the—certified 
copy of the original map from which the larger map 
on this board has just now been made. I might sav 
that this map is an enlarged copy of this map here, 
for the purpose of better illustrating and showing 
in detail the private ditches of the defendants and 
the only way in which the map differs are the work- 
ing over some of the canals so as to make them stand 
out and show so that they will show what we are 
talking about, and that the lands indicated in the 
pink color are the lands for which private water 
rights were granted in the Secretarial decree or in 
the Secretarial adjudication, and that the lands in 
green represent the portion of the lands of the 
defendants which are under the Flathead Project 
system, under the government system. In other words 
there is a portion of most of the lands of the [193] 
defendants under the government system in addi- 
tion to the lands for which they have private water 
rights. 

Mr. Simmonds: We now offer the Plaintiff's 
Exhibit 3 in evidence as a certified photostat of an 
official map certified by .. . 
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The Court: Any objection? 
Mr. Wallace: No objection. 
Mr. Smith: No objection. 
The Court: Admitted without objection. 


PLAINTIFE’S EXHIBIT 3, 
being the document so identified, was thereupon 
received in evidence without objection and is on 
file with the original exhibits in this case. 
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(Testimony of Guy L. Sperry.) 

Q. Referring to the storage waters of the Flat- 
head Project, can you estimate what percentage 
of the waters are storage, which are used each year 
to irrigate the lands under the project system? 

A. I ecanestimate the percentage without definite 
proof; it is not—that, is not a figure that can he 
definitely stated and substantiated except as a mat- 
ter of experience and knowledge. I will say that 
the best record that we have of the stored water is 
to take the amount of stored water on July first of 
each year; that is the date each year on which we 
find that our storage is at a maximum. We have at. 
all times running water in from the various streams 
into the reservoirs of the project, and the inflow 
is a variable amount, and we are storing water at 
the same time that we are using water, drawing 
water out of the reservoirs for irrigation, and at 
times the in-go 1s im excess of the out-go, and along 
Jate in the season .. . [194] 

The Court: Well, the question is can you doa 
certain thing; can you estimate the amount of water 
that is used in irrigation, from storage, during the 
runoff ? 

Mr. Simmons: Yes, can you estimate that 
amount ? 

The Witness: My estimate is about 38 percent 
of the water is stored water. 

Q. Now, during the year 1935, during the irri- 
gation season of 1935, without your storage water 
was there sufficient normal flow of water available 
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to adequately irrigate the lands irrigated under the 
Flathead Project system ? A. No sir. 

Q. Even with your storage water during 1935 
was there sufficient water available to adequately 
irrigate the lands actually farmed and irrigated un- 
der your Flathead Project system? 

A. No sir, there was not. 

Q. Mr. Sperry, what do you mean by the duty 
of water? 

A. Well, by the duty of water we would mean 
the amount of water that is required to irrigate an 
acre of land. 

Q. And what would you say to be the average 
duty of water on lands under your Flathead Irri- 
gation Project. system—that is, in the project as a 
whole, between what figures would your duty run? 

A. I would say to adequately irrigate the land 
it would run between a foot and three-quarters and 
three feet, possibly three and a half feet. 

Q. Are you familiar with the lands of the de- 
fendants which are involved in this case? 

Whereupon, at 3:27 o’clock p. m., recess was 
had for 15 minutes, at the expiration of which 
time the trial was [195] resumed, and the last 
preceding question was, by the reporter, read 
to the witness. 


A. Yes, in a general way. 
Q. What would you say as to the average duty 
of water on the lands of the defendants ? 
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A. I think there is a difference in the duty of 
water, that is, of the nature of the lands under 
the two ditches; I would say that the lands under 
the MecDonald-Deschamps ditch, which lies east of 
the Magee-Minesinger lands, are in general a little 
more open soil than the lower lands; in other words 
the lands that are higher along on the mountain 
range, in general are a little more open than the 
lands further down, they are a little more grav- 
elly soil; the lands under the Magee-Minesinger 
ditch, I think, are fairly tight lands; under the Mc- 
Donald-Deschamps they will require a little more 
water. I would say that possibly the Magee-Mine- 
singer lands under this ditch, that a foot and three- 
quarters would be sufficient for very good crops; 
that the upper lands, the MeDonald-Deschamps 
ditch, possibly might require two feet or some of 
them two and a half feet. 

Q. When you say a foot of water you mean an 
acre foot of water? 

A. An acre foot of water, yes. 

Q. What do you mean by an acre foot of water? 

A. It means sufficient water to cover an acre one 
foot deep. 

Q. Mr. Sperry, referring to plaintiff’s offered 
exhibit 4, I will ask you to designate by pointing 
out the colors of the lands of the defendants in this 
action, which are irrigable under the Flathead Ir- 
rigation Project system, and those which are coy- 
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ered by the so-called Secretarial private water [196] 
rights? 

A. I believe that, I indicated before that the 
lands of the defendants which have a so-called Sec- 
retarial right are those colored in pink; they are 
irregular shaped tracts, and the various lands of 
the defendants there are colored to make them stand 
out and for illustrating purposes they are colored 
pink. The lands colored green are the others or the 
remaining irrigable lands which are under the Flat- 
head Project. 

@. And subject, I take it, to water diversion 
from the Project system ? 

A. And subject to water diversion from the 
project system, and subject to operation and main- 
tenance charges and construction charges the same 
as any other lands on the project. 

Q. Now I am handing you plaintiff’s offered ex- 
hibit number 5, and I will ask you to identify it? 

A. This is a certified copy of reports submitted 
to the Congress of the United States on December 
23, 1935. 

Q. Does that report, show the moneys the United 
States has expended for construction on the Flat- 
head Irrigation Project up to June 30, 1935? 

A. Yes sir, 1t shows the total amount of costs 
to June 30, 1935, in two columns; one is Preliminary 
Surveys and Construction, which amounts to $7,175,- 
599.94: ond Administration, 11 another column, it 
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shows Administration Costs are $62,629.25; these 
two columns together represent the total. 

Q. And what is the total you get, after adding 
those two columns together? 

A. $7,238,189.19. 

Mr. Simmons: I ask leave, at this time, of re- 
ealling Mr. Sperry to prove certain other things 
in order. [197] 

Cross Examination 
By Mr. Smith: 

Q. With reference to Plaintiff’s Exhibit 1, as I 
understand, the Jocko Division of the Flathead Ir- 
rigation Project is shown in vellow? 

A. That’s right. 

Q. And the Camas Division is not indicated on 
that map, is that correct ? 

A. The Camas Division is not indicated on the 
map for the reason that it is about 25 miles, the 
area served is fully 25 miles west of Polson, across 
the Flathead River, and could not be shown on this 
map, and is not pertinent to the case inasmuch as 
it has an entirely different source of water supply. 

The Court: A motion to strike the last part— 
“not pertinent to the case because it has a different 
source of water supply’’—would it be possible to 
intermingle the waters which are used on the Mis- 
sion Valley Division and those which are used on 
the Camas Division ? 

The Witness: No. 

Q. With respect to the Jocko Division is it pos- 
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sible to use any of the waters of the Jocko Division 
except the flood waters, as you have indicated, on 
the Mission Valley Division? 

A. Well it is possible to use them but it is not 
the policy of the service to use them because they 
are natural waters that are tributary to this Jocko 
Valley, and up until these waters are now needed 
in the Jocko Valley they are diverted into the Mis- 
sion Valley, but after the flood runoff is gone and 
there is not an excess of water for the Jocko Valley 
the policy of the department is to use these waters 
in the Jocko [198] Valley. 

Q. Could the Mission be used on the Jocko Divi- 
sion ? 

A. No, I would say it would be extremely diffi- 
cult, if possible, to use any of the waters from the 
Mission Valley on the Jocko, for the reason that 
the storages in general are lower: I wouldn’t say 
it would be practical impossibility to use them, but 
extremely difficult and not practicable. 

Q. Now then is the Mission Valley Division then 
a more or less self contained unit, in so far as the 
lands and the water supply for those lands are con- 
cerned ? 

A. Wes [ would sawihat it iss 

Q. You have indicated that the Pablo Feeder 
Canal runs from the south to the north? 

A. Yes. 

Q. And also that the greater source of supply of 
water on the reservation rises on the south end? 
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A. Yes siv. 

Q. Of the reservation. That being true, if a 
great amount of water is taken out of Post Creek 
would that have a definite effect on the amount of 
water which could be used by some person owning 
land in the vicinity of Ronan, Montana? 

A. Any water that is taken out of Post Creek 
above the Pablo Feed Canal, that is, any water that 
is diverted past the Pablo Feed Canal on Post 
Creek, puts it in a position where it deprives the 
land north, of that amount of water. 

Q. Yes; with particular respect to the diversion 
through the Magee-Minesinger Ditch and the Mc- 
Donald-Deschamps Ditch, does the amount of water 
which is taken through those two ditches influence 
to some extent the amount of water which [199] 
is available for lands lying to the north of those 
ditches ? A. It undoubtedly does. 

Q. The McDonald-Deschamps and the Magee- 
Minesinger ditches take out above the Pablo 
Feeder Canal? A. hat’s right. 

Q. And those waters e@ross the Pablo Feeder 
Canal before they get to those defendants’ lands ? 

A. Yes. 

Q. I notice on the map a square marked in red, 
marked ‘‘Dennis A. Dellwo’”’ or “D. A. Dellwo;’’ is 
that the land owned by the intervener D. A. Dellwo? 

A. Yes. 

Q. The map does not show, does it, in any color 


236 United States of America vs. 


(Testimony of Guy L. Sperry.) 
designation, the area of the Flathead Irrigation 
District ? 

A. No. It shows the area, not by color; the 
boundary between the Flathead and the Mission 
irrigation districts is Post Creek; that is the sepa- 
ratin gline between the two irrigation districts. 

Q. And is all of the land colored in green, north 
of the Post Creek lands, within the boundaries of 
the Flathead Irrigation District? 

A. Yes it is. 

Q. And the land to the south is in the Mission 
Irrigation District ? 

A. The land to the south is in the Mission Irri- 
gation District, south and east. 

Q. And in the operation of the project, insofar 
as the sources of supply are concerned and insofar 
as the deliveries of water to the lands are concerned, 
does the division of the project into these irrigation 
districts have any effect? [200] 

A. Well it has an effect administratively, al- 
though all of the waters of the Mission Valley are 
handled as one source of supply and delivered to 
the lands without charge to the division, between 
the two irrigation districts. 

@. When you say administratively do you mean 
that in the sense of assessment of operation and 
maintenance costs and that sort of thing ? 

i.  Mivat’s mielit. 

Q. And not with respect to the actual use of the 
waters upon the lands in these two divisions ? 
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A. That’s right, there is no distinction in charge 
between the districts, in that respect. 

Q. I believe you said that the average duty of 
water on the Mission Valley Division was from one 
and three-quarters and three and a half acre feet; 
do you mean that that is the average duty or that 
those are the minimum and maximum ? 

A. Those are the minimum and maxium. I would 
hike to qualify the minimum and maximum, please; 
to state that there is aminimum and maximum would 
not be to state it correctly; there are some lands on 
the Flathead that raise very good crops with a foot 
and a half of water; there are possibly some lands 
on the project that might to advantage, small acre- 
ages, use in excess of, we will say three or three 
and a half feet, notably in the Moise Valley; that 
is the area that I would sav is where most water 
would be required; and when JI speak of a foot and 
three-quarters [ mean for—or three to three and a 
half—I mean for good crops; that is what we might 
say would be an abundance of water, perhaps, not 
enough to waste, but sufficient water to raise good 
crops. 

Q. Now then the one and three-quarter feet, that 
represents [201] properly a minimum, except for 
some few particular and rather exceptional tracts 
Sidand,is that it? 

A. Well there is possibly a considerable acreage 
on the Post Division that—— 
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The Court: No we can’t deal with possibilities; 
we must deal with facts; we can’t have a spread of 
one and a half to three and a half; you are dealing 
with the reasonable use of water on particular lands. 

A. (continued) Well I would let it stand from 
one and three- quarters to three and a half. 


Cross Examination 
By Mr. Wallace: 

Q. The ultimate irrigable area of the project 
was originally fixed at about 152 thousand acres, 
was it not? 

A. Possbly; I would say that it has never been 
definitely fixed; it is impossible to fix the area 
definitely. 

Q. And when you state there are between five 
and six thousand acres of lands irrigable with the 
so-called Secretarial water rights, you mean that is 
only the number of acres within the Mission Valley 
Division, or within the project? 

A. Within the Mission Valley Division. 

Q. Would you estimate the number of acres, 
other than irrigated by water recognized by the 
Secretary of the Interior, within the project? 

A. About 84 thousand acres in the Mission Val- 
lev. in the classes of Jand that are accessible at the 
present time and irrigable. 

Q. I’m afraid vou didn’t understand me. The 
number of acres of irrigable land without irrigation 
by water rights recognized by the Secretary of the 
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Interior within the pro- [202] ject, the whole 
project ? 

A. Approximately eight thousand acres. 

Q. Now then I will ask you to approximate the 
irrigable area of the allotments, Indian allotments, 
mithin the project? - 

A. Those that were originally Indian allotments? 

Q. Yes those that were originally Indian allot- 
ments ? A. About 62 thousand acres. 

Q. And does that figure of 62 thousand acres in- 
elude the eight thousand acres that had the Secre- 
tarial recognized water rights or is that in addition? 

A. I think that is in addition to the between 
five and six thousand acres in the Mission Valley. 

Q. So that would be close to 70 thousand acres, 
then, of irrigable area of Indian allotments ? 

A. Yes. 

Q. Have you any way of telling whether or not, 
with the amount of normal flow of water and the 
amount of storage water which vou are now storing 
and which you contemplate storing when the project 
is completed, will be sufficient water to properly 
irrigate the whole irrigable area of the project as 
now constituted at 138 thousand acres, or will there 
be a shortage? 

A. It is possible there may be shortages im the 
dry years. We have just completed our pumping 
plant and it is a little bit early, we haven’t gone 
through a season, so it is a little bit early for us 
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to state just what effect this will have, although it 
increases our supply wonderfully. 

Q. But you rather anticipate that there will still 
be a shortage, do you not? 

A. I don’t anticipate there will be a definite 
shortage [203] for the lands that will be desirous of 
receiving water because all the lands that are irri- 
gable will never be under irrigation at one time. 

Q. Let me ask you, if you know, is there not a 
movement on hand now, and an examination and 
survey being made by the government, with the end 
in view of eliminating some of the lands from the 
ultimate irrigable acreage of the project, for the 
purpose of being able to deliver a sufficient amount 
of water to the remaining lands, in a proper man- 
ner? 

Mr. Simmons: Objected to as incompetent and 
having no bearmg. 

The Court: Overruled. 

A. <A survey is being made by the authorities of 
the Department to see what lands—whether the 
lands should be excluded—whether a supply is not 
sufficient for the entire irrigable acreage; as to what 
the survey may indicate it 1s too early to say. 

Q. Mr. Sperry, in so far as vou know, there is 
sufficient water available, normal flow of water, on 
the reservation, to irrigate the irrigable area of all 
of the Indian allotments, is there not, to the full 
extent? A. Natural flow? 

Q. Yes. 
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A. No there is—all of the original Indian allot- 
ments ? 

Q. Yes. 

A. I would say that there is a sufficient to raise 
good crops for all of. the original Indian allotments, 
if you include storage—not with natural flow. 

Q. Well you wouldn’t want to include all of the 
storage that is now available, would vou? [204] 

A. Pretty close to it—not all of it, possibly, but 
quite a little of it, but not all of the storage, pos- 
sibly. 

Q. Well there is about 62 thousand or 72 thou- 
sand acres of irrigable Indian allotments acreage, 
isn’t there? A. Something like that. 

Q. Do TI understand vou to mean that it will take 
all of the normal flow of water and all of the avail- 
able stored water to properly invigate those Indian 
allotments to the full extent? 

A. To irrigate all to the full extent it would take 
a large part of the storage. 

Q. Well then if vou propose to take all of the 
normal flow of water and all of the stored water that 
is available, and spread it out over 138 thousand 
acres, there will be a very serious shortage of water 
for all times to come, will there not ? 

A. There will be always need to be very careful 
of the water because there will never be an excess: 
we have, however, our two pumping plants, the 
Crow Creek pumping plant and the Flathead River 
pumping plant and our pumping plant on the 
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Pablo Reservoir, under which there are approxi- 
mately 30 thousand acres of land, and these plants 
very materially relieve the demand for water in the 
future. 

Q. I understand that but I am asking you if 
there will not be a serious shortage of water if all 
of this irrigahle—ultimate irrigable area, of 138 
thousand acres is put under irrigation? 

A. If it were all irrigated at one time I would 
say ves; the history of all irrigated projects is that 
there is little more than 75 or 80 percent of the 
irrigable land being [205] watered any one year. 

Q. And that is due to what? 

A. Vamous things: some of the land is out of 
production, they don’t seed it to additional crops, 
they don’t water it in that particular year; some 
of the land becomes seepage; this 138 thousand 
acres, you understand, includes all the lands that 
are not at the present time being irrigated and that 
will not, until cleared up by drainage, be irrigated; 
so there is a considerable area to reduce this 138 
thousand acres; there will never be 138 thousand 
acres irrigated at any one time; there will never 
be a demand for it. 

Q. But that is in contemplation now isn’t it? 

A. That is in contemplation; we will reclaim, it 
is tine, a part of it, but no doubt there will be other 
parts that will be swampy, and it will include the 
swampy area, so that will probably be out. 
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Q. Well the amount of area that will become 
scrapped will be negligible ? 

A. Well I wouldn’t say it would be too neghi- 
gible; there will be a considerable area that will be 
swamp. 

Q. Will you estimate that for us? 

A. Well it is difficult to estimate; I would say 
a good many thousand acres. 

Q. Mr. Sperry, I may not have understood your 
testimony about the defendants’ lands on Exhibit 
4; you say the pink areas are those irrigated by the 
so-called Secretarial waters ? 

A. That’s right. 

Q. And the green is the balance of the irrigable 
area ? A. That’s right. [206] 

Q. The white is not irrigable? 

A. The white lands are, for some reason or 
other, not irrigable; of course there are other lands 
that ave not marked on there that are white, we 
made no attempt to designate. 

Q. The Duncan McDonald piece, 561, is owned 
by B. W. Alexander in this case, and is above the 
Pablo Feeder Canal? AL hats right. 

Q. And cannot be irrigated from the Pablo 
Feeder Canal or from the project in any manner? 

A. Not without additional ditches, no; it would 
be possible to take out, of course, above the de- 
fendants’ ditches, and water the land up there. 

Q. But vou wouldn’t be very apt to do that for 
one piece of land? LO Sop 
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Redirect Examination 
By Mr. Simmons: 

Q. Mr. Sperry would it be physically possible to 
run the Post Creek water in a southerly direction 
to irrigate those lands designated in green on plain- 
tiff’s offered exhibit 1? 

A. It would be possible to run the waters from 
Post Creek and starting at the same point the 
Pablo Feed Canal crosses Post Creek, and irrigate 
practically all the Jand, although naturally if the 
canal were run in the opposite direction it would 
dump it so as to leave a certain area between the 
new location and the present location: however. it 
would be possible to divert higher up Post Creek 
and still cover all the lands that are in the system. 

@. Now in any year since 1935 has there heen 
sufficient [207] water to adequately irrigate the 
lands actually irrigated and farmed wmnder the Flat- 
head Project system in the Mission Valley Division ? 

~. “Wo, 

Mr. Smith: Mav I ask leave to recall this witness 
as a witness on my case in chief ? 

The Court: You may. Mr. Sperry, you said it 
would be possible to divert that water, but you tes- 
tified heretofore, didn’t vou, that it would not be 
practicable ? 

The Witness: Yes. 

The Court: Then why deal with possibilities 
when it isn’t going to be practicable ? 
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My. Simmons: Well I didn’t understand him. 

The Court: My understanding was it could be 
done, but to no purpose; is that your understand- 
ing? 

The Witness: 'That’s correct. 


Witness Excused. 


W.S. HANNA 
was called as a witness on behalf of the plaintift 
and having been first duly sworn testified as follows: 


Direct Examination 
By Mr. Simmons: 

Q. Your name is W. 8S. Hanna? 

A. Yes sir. 

Q. What position do you hold with the govern- 
ment? 

A. District Engineer, United States Indian h~ 
rigation Service. 

Q. Does that give vou supervision over the Flat- 
head Irriga- [208] tion District? A. Yes. 

Q. Since what vear have vou been connected with 
the—or have you been familiar with—the Flathead 
Trrigation District ? 

A. Well my first connection with the Flathead 
was in 1914: T was on a special commission that 
made a report on the Flathead at that time. 

Q@. And vou went on the project and investi- 
gated the developments at that time ? 
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A. At that time yes. 

Q. When did you have direct supervision of the 
Flathead irrigation ? A. 1924. 

Q. And how did that occur? 

A. That was the time the handling of the Flat- 
head work was turned over from the Reclamation 
Service to the Indian Irrigation Service. 

@. And you have had direct supervision of the 
project since 1924 to the present ? 

A. General supervision, yes. 

Q. You are familiar with the sources of water 
supply on the project ? A. Yes sir. 

@. Can you state approximately what percentage 
of the water is storage water, which is used for ir- 
rigation of the project lands in the Mission Valley 
Division ? 

A. Well I have made no special study of that; 
all I know is just what I heard, the project en- 
gineers estimate on it. 

Q. It is considered, however, a storage project? 

A. Yes. [209] 

Q. Has there ever been a vear, to vour knowl 
edge, when there has been an adequate water sup- 
ply, from 1935 to the present, to adequately irrigate 
the lands actually irrigated in the Mission Valley 
Division, under the project system, including sto1- 
age and normal flow of waters ? 

A. Well IT doubt if there has been as much as 
they really require; it has run from an acre foot 
or a little less to one and a quarter or one and a half 


B.W. Alexander et al. 247 


(Testimony of W.S. Hanna.) 
acre feet, minimum and maximum years. 

Q. If more water had been available what would 
have been the result to the lands and the crops? 

A. They would have used more water and prob- 
ably raised a good deal more crops. 

Q. Do you know of any lands that have been 
injured because of the shortage of water during 
1935 ? 

A. Not personally, but [ have heard it mentioned 
on the project. 

Q. Mr. Hanna I will hand you plaintiff’s offered 
exhibit 6 and will ask you to identify it? 

A. These are certified copies of notices of appro- 
priation of water, that were made by the Reclama- 
tion Service in connection with the Mission Valley 
Division of the Flathead Project. 

Q. Let me ask you this, in connection with the 
matter—did the Reclamation Service have charge 
or supervision of the Flathead Project at any time? 

A. Yes. 

Q. And do you know what years they had charge 
of the Flathead Project, its supervision and man- 
agement ? 

A. From the organizing of the project, in 1907, 
to 1924. [210] 

Q. And what is the date those filings were made ? 

A, Well here is one in 1913; T think some of 
them a httle earlier than that. 

Q. Thev were all prior to 1913 when the Reela- 
mation had charge of the project? 
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A. Well I can’t say these were all made prior to 
that but it was along in there some time; some of 
them were made in 1910 or 1911, if I remember 
correctly, but they were made at the time the Recla- 
mation was investigating and starting construction 
on the project. 

Q. Do vou know what the purpose of the Recla- 
mation Service was, their officials, in making these 
filings? 

A. Well it was my understanding it was simply 
notice to the public that that water was being ap- 
propriated for the Flathead private use. 

Q. Did they attempt to acquire any rights 
thereunder? Do you know ? 

Mr. Wallace: Well it seems to me—we will ob- 
ject to that, as calling for a conclusion of the 
witness. 

Mr. Simmons: I will withdraw it. 

The Court: Very well. 

Mr. Simmons: We now offer Plaintiff's Exhibit 
6 in evidence. 

Mr. Wallace: May it please the Court, the de- 
fendants recognize this is an equity case and there 
are equities in the case; we have no objection; in 
fact want the Court to have the benefit of all in- 
formation possible in order to decide this case, but 
we do object to the introduction of this exhibit on 
the ground that it appears to be an attempt to ap- 
propriate water by the United States Government 
under [211] the state laws, state statutes of Mon- 
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tana, and the Circuit Court has stated that the 
Montana statute is not applicable to acquiring a 
right to water. 

Mr. Simmons: Of course it is not our contention 
at all that this establishes a water right; we plead 
under the complaint these notices of appropriation 
were filed merely as formal notice to all land own- 
ers on the reservation that the United States in- 
tends to make use of those waters. We are not rely- 
ing on these appropriations in any way to establish 
any rights which may have accrued or vested in the 
Flathead treaty; it is simply a formal notice. 

The Court: The objection will be overruled pro 
forma; the Court will determine finally whether or 
not the exhibits should be considered. 

Mr. Smith: May the record show the intervener 
objects to the mtroduction of Plaintiff’s Exhibit 6 
in so far as the same constitutes an act on the part 
of the Bureau of Reclamation which is inconsistent 
with the ownership of water in the United States, on 
the ground that the commissioner of the Bureau of 
Reclamation had no power to do any act inconsis- 
tent with the right of the United States as holder of 
the legal title to the waters on the Flathead Reser- 
vation. 

The Conit: Well the same ruling. As T wnder- 
stand it counsel for the government savs he does 
hot intend to acquire any rights. 

Mr. Simmons: No. 
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The Court: And the offer is for the single pur- 
pose to show notice? 

Mr. Simmons: That is the sole purpose. [212] 

Plaintiff’s Exhibit 6, the document referred to, 
was then received in evidence, and the same is on file 
with and forms a part of the omginal exhibits m 
this case. 

PLAINTIFEF’S EXHIBIT 6. 

Approved by Director 
Nov. Si oT? 


NOTICE OF APPROPRIATION OF WATER. 


United States of America 
State of Montana 
County of Missonla—ss. 


To All Whom These Presents May Concern: Be 
it known that the United States of America, pur- 
suant to the provisions of the act of June 17, 1902 
(32 Stat., 388), and under and by virtue of an act 
of the Legislative Assembly of the State of Mon- 
tana, entitled: ‘‘An Act authorizing the Govern- 
ment of the United States to appropriate the water 
of the streams in the State of Montana, subject to 
certain restrictions’. approved February 27, 1905, 
acting by and through H. N. Savage Supervising 
Engineer thereunto duly authorized by the Secretary 
of the Interior of the said United States in that 
behalf, does hereby publish and declare as a legal 


notice to all the world as follows, to-wit : 
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1. That the said United States has a legal right 
to the use, possession and control of, and claims 
5,000 cubic feet per second of time of the waters of 
Post Creek. 

2. That the purposes for which said water is 
elaimed are for irrigating, domestic use and power 
purposes, and the place of intended use is to irri- 
gate and use said water upon 60,000 acres of land, 
described as follows, to-wit: 
mimo 22, 27 to 36-T. 20 N., R. 20 W.; Ito 11, 15 
to 16, 23 to 28, 31 to 36-T. 20 N.R. 21W.; 1 to 30,-T. 
mee. Ine 2008; 1, 2, 11 tonld; 23 tor25-T, 199N., R. 
mor; to 36-le2ioNy R. 20We; 1,2, 11, 12-T. 20 
eis 22.928 to 26-T. 22 Ny, R. 21W.; 29 to 36-T. 
22 N., R. 20W. also for domestice use in connection 
with the said land, and for developing power for 
pumping and other purposes at the point of diver- 
sion, and along the irrigating ditches and water con- 
duits [470] to be constructed in connection there- 
with. 

>. That the means of diversion, with size of 
flume, ditch, pipe or aqueduct by which it ts intended 
to divert said waters is as follows: 

A storage dam and controlling works for storing 
water and dropping same bv natural channel, to 
canals taking out of streams at points below the 
dam. 


Sich will carry and conduct.................... eubie feet of 
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water per second of time from said Post Creek 
which said 
will divert the water from said stream at a point 
upon its right bank, which bears N. 62° 00° W 
(nag) dist 856’ from the southerm M.C. to fractional 
M. C. marked M. C. on N side, Sees. 10 & 11, T. 
1OIN RTO Me 
and run thence 
thence over and upon said lands. 

4. That the said United States appropriated said 
water on the 31 day of March, A. ID., 1913, and on 
that day caused a notice of appropriation to be 
posted in a conspicuous place at the point of diver- 
sion hereinbefore described, which said notice stated, 
among other things: 

A. Number of cubic feet of water per second 
claimed as herein set forth; 

B. The purpose for which the water was claimed 
and the place of imtended use, as hereinbefore de- 
seribed : 

C. The means of diversion, as herein set forth; 

D. The date of appropriation, to-wit: The date 
on which the said notice was posted. 

EK. The name of the appropriator as herein set 
forth. 


5. That the name of the appropriator of the said 
water is the United States of America. [471] 
6. That the said United States also hereby claims 


said ditch and the right of way therefor and for 
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said water by it conveyed, or to be conveyed, from 
said point of diversion and appropriation to said 
lands or point of final discharge, and also the right 
of location upon any lands of any dams, flumes, and 
reservoirs constructed or to be constructed by the 
said United States in appropriating and using said 
water. 

7. That the said United States also claims the 
right to keep in repair and to enlarge said means 
of water appropriation at any time and to change 
the poit of diversion and the right to dispose of 
said right, water ditch or said appurtenances in 
part or whole, at any time. 

Claiming the same all and singular under any and 
all laws, national and state, and in accordance with 
the rulings and decisions thereunder in the matter 
of water rights. 

Together with all and singular the hereditaments 
and appurtenances thereunto belonging and apper- 
taining, or to accrue to the same. 

UNITED STATES OF AMERICA, 
By: (sgd) H. N. SAVAGE, 
Its agent in that behalf and thereunto duly author- 
ized by the Secretary of the Interior of the said 
United States. 


State of Montana 
County of Missoula—ss. 


E. W. Tappan. having been first duly sworn de- 
poses and savs that he is a citizen of the United 
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States and over the age of twenty-one years; that 
on the 31 day of March, A. D., 1913, in the course 
of his employment by the United States he posted 
the above notice at the place named therein at the 
point deseribed as the point of diversion, and that 
the matters and facts contained in said notice are 
true. 
(sed) E. W. TAPPAN. [472] 

Subscribed and sworn to before me this Ist day 
of April, 1913. My commission expires: Dee. 24, 
1915. 

(Seal) (sed) M. A. O’°;CONNELL, 
Notary Pubhe in and for the State of Montana, 

residing at St. Ignatius, Montana. 


State of Montana 
County of Cascade—ss. 


H. N. Savage, having been first duly sworn, de- 
poses and says that he is a citizen of the United 
States over the age of twenty-one vears: that on 
March 31, 1913, he was and is now an employee of 
the United States, being Supervising Engineer in 
charge of the work of the United States in the State 
of Montana, under the act of June 17. 1902 (32 
Stat.. 388): that he knows the contents of the fore- 
going notice, and that the matters and facts eon- 
tained therein are true. 

That he caused said notice to be posted on behalf 
of the United States at the place named therein: 
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and that said notice was so posted as he verily be- 
lhieves. 
(sgd) H. N. SAVAGE. 
Subscribed and sworn to before me this 4th day 
of April, 1918. 


My commission expires May 24g ASS 

(Seal) (sed) R. J. REYNOLDS, 
Notary Public in and for the State of Montana, re- 

siding at Great Falls, Montana. [473] 


——————— 


Approved by Director 
Mov. 21,1912. 


NOTICE OF APPROPRIATION OF WATER. 


United States of America 
State of Montana 
County of Missoula—ss. 


To All Whom These Presents May Concern: Be 
it known that the United States of America, put- 
suant to the provisions of the act of June 17, 1992 
(32 Stat., 388), and under and by virtue of an act 
of the Legislative Assembly of the State of Mon- 
tana, entitled: ‘An act authorizing the Government 
of the United States to appropriate the water of the 
streams in the State of Montana, subject to certain 
restrictions’’, approved February 2%, 1905, acting 
by and through H. N. Savage Supervising Engineer 
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thereunto duly authorized by the Secretary of the 
Interior of the said United States in that behalf, 
(loes hereby publish and declare as a legal notice to 
all the world as follows, to-wit: 

1. That the said United States has a legal right 
to the use, possession and control of, and claims 500 
cubic feet per second of time of the waters of Post 
Creek. 

2. That the purposes for which said water is 

claimed are for irrigating, domestic use and power 
purposes, and the place of intended use is to irm- 
gate and use said water upon 8,000 acres of land, 
desembed as follows, to-wit: 
Sec. 13 to 14; 22 to 24; 27 to 30, and 32 anda 
19 N., R. 20 W. Sec. 25.and 26, T. 19 N., Regaine 
also for domestic use m connection with the said 
land, and for developing power for pumping and 
other purposes at the point of diversion, and along 
the irrigating ditches and water conduits to be eon- 
structed in connection therewith. [474] 

3. That the means of diversion, with size of 
flume, diteh, pipe or aqueduct by which it is intended 
to divert said waters is as follows: Diversion dam 
and canal 14 feet wide and 5 feet deep whieh will 
carry and conduct 200 cubie feet of water per second 
of time from said Post Creek which said diversion 
dam and eanal will divert the water from said 
stream to a point upon its right bank, which bears 
N 37° 45’ W (mag) distant 158’ from SE corner 
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Sec, 12, T. 19 N., R. 20 W. and run thence south- 
westerly thence over and upon said lands. 

4, That the said United States appropriated said 
water on the 31 day of March, A. D., 1913, and on 
that day caused a notice of appropriation to be 
posted in a conspicuous place at the point of diver- 
sion hereinbefore described, which said notice stated, 
among other things: 

A. Number of cubic feet of water per second 
claimed as herein set forth: 

B. ‘The purpose for which the water was claimed 
and the place of intended use, as hereinbefore de- 
seribed ; 

C. The means of diversion, as herein set forth: 

TI). The date of appropriation, to-wit: the date 
on which the said notice was posted ; 

EK. The name of the appropriator as herem set 
forth. 

». ‘That the name of the appropriator of the said 
water is the United States of America. 

6. hat the said Uinted States also hereby ¢laims 
said ditch and the right of way therefor and for 
said water by it conveved, or to be conveyed, from 
said point of diversion and appropriation to said 
lands or point of final discharge, and also the right 
of location upon any lands of any dams, flumes, and 
reservoirs constructed [475] or to be constructed by 
the said United States in appropriating and using 
said water. 


a 
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7. That the said United States also claims the 
right to keep in repair and to enlarge said means 
of water appropriation at any time and to change 
the point of diversion and the right to dispose of 
said right, water ditch or said appurtenanees 1n part 
or whole, at any time. 

Claiming the same all and singular under any and 
all laws, national and state, and in accordance with 
the rulings and decisions thereunder in the matter 
of water rights. 

Together with all and singular the hereditaments 
and appurtenances thereunto belonging and apper- 
taining, or to accrue to the same. 

UNITED STATES OF AMERICA, 
BY: (sed) H. NOSAV AGE, 
Its agent in that behalf and thereunto duly author- 
ized by the Seeretary of the Interior of the 
said United States. 


State of Montana 
County of Missonla—ss. 


E. W. Tappan, having been first dulv sworn de- 
poses and says that he is a eitizen of the United 
States and over the age of twenty-one years; that 
on the Sist day of Mareh, A.D., 1913, in the course 
of his employment by the United States he posted 
the above notice at the place named therein at the 
point deseribed as the point of diversion, and that 
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the matters and facts contained in said notice are 
true. 
(s¢d) E. W. TAPPAN. 
Subscribed and sworn to before me this first day 
of April, 1913. 


BE OVITTTIN SGU OIL MON GIT TOS. siceccn can teases tassstnesscetecensotnetsnatetessioe 
(sed) M. A. O'CONNELL, 
Notary Public in and for the State of Montana, 
OR MUN MM esc cece estencnecceaeercsnseneceeearepantenenacersnennnnestncrestccfeese 
ee Oe ee oc ee 
Notary Pubhe for the State of Montana residing at 
St. Ienatius. 


My Commission Expires December 24. 1915. 


State of Montana 
County of Cascade—ss. 


H. N. Savage, having been first duly sworn, de- 
poses and says that he is a citizen of the United 
States over the age of twenty-one vears; that on 
March 31, 1913, he was and is now an emplovee of 
the United States, being Supervising Engineer in 
charge of the work of the United States in the 
State of Montana wnder the act of June 17, 1902 
(32 Stat., 388); that he knows the contents of the 
foregoing notice, and that the matters and facts con- 
tained therein are true. 

That he caused said notice to be posted on behalf 
of the United States at the place named therein, 


= 
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and that said notice was so posted as he verily be- 
lieves. 
(sed) H. N. SAVAGE. 
Subseribed and sworn to before me this 4th day 
of April, 1913. 
My commission expires May 24th, 1913. 
(Seal) (sed) R. J. REYNOLDS, 
Notary Public in and for the State of Montana, re- 
siding at Great Falls, Montana. [477] 


Approved by Director Novy. 21, 1912. 

Notice of Appropriation for use where part of 
the water claimed has been perviously diverted. 
NOTICE OF APPROPRIATION OF WATER. 


United States of America 
State of Montana 
County of Missoula 


SS. 


To All Whom These Presents May Concern: Be 
it known that the United States of America, pur- 
suant to the provisions of the act of June 17, 1902 
(32 Stat., 388), and under and by virtue of an aet 
of the Legislative Assembly of the State of Mon- 
tana, entitled: ‘‘An act authorizing the Government 
of the United States to appropriate the water of 
the streams in the State of Montana, subject to 
eerain restrictions,’ approved February 27, 1905, 
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acting by and through H. N. Savage Supervising 
Engineer thereunto duly authorized by the Secretary 
of the Interior of the said United States in that 
behalf, does hereby publish and declare as a legal 
notice to all the world as follows, to-wit: 

1. That the said United States has a legal right 
to the use, possession and control of, and claims 500 
cubic feet per second of time of the waters of Post 
Creek. 

2. That the purposes for which said water is 
claimed are for inrmgating, domestic use and power 
purposes, and the place of intended use is to irr- 
gate and use said water upon 30,000 acres of land. 
deseribed as follows, to-wit: 

Sections 28 to 36, T. 20 N., R. 20 W. 

Sections 1 to 22, T. 19 N., R. 20 W. 

pections 23 to 26, 34 to 36, T. 20 N., R. 21 W. 

Peciois 1 to 3, 9 to 15, 22 to 27 & 36, T. 19'N., 
a. 21 W. 
also for domestic use in connection with the said 
land, and for developing power for pumping and 
other purposes at the point of diversion, and along 
the irrigating ditches and water conduits to be con- 
sthucted in connection therewith. [478] 

3. That the means of diversion, with size of 
flume, diteh, pipe or aqueduct by which said waters 
have been diverted is as follows: Log crib Diversion 
Dam, headworks and canal 18 ft. wide and 7 ft. 
deep, which carries and will conduct 400 cubie feet 
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of water per second of time from said Post Creek, 
which said Log Crib Diversion Dam, Headworks 
and Canal diverts the water from said stream at a 
point upon its North bank, which bears N. 46° 58’ 
W (Magnetic) distanct 989’ from NE corner of 
NW'44 of SEY, Sec. 5, T. 19 N., R. 19 W., and runs 
thence Westerly, thence over and upon said lands. 

+. That the United States appropriated by di- 
vertmng and putting to beneficial use said water on 
the 9 day of May, 1912, and on March 29, 1913 
caused a notice of appropriation to be posted in a 
conspicuous place at the point of diversion herein- 
before described, which said notice stated among 
other things: 

A. Number of cubic feet of water per second 
claimed as herein set forth: 

B. The purpose for which the water was claimed 
and the place of intended use, as hereinbefore de- 
scribed ; 

C. The means of diversion, as herein set forth; 

D. The date of appropriation, to-wit: the date 
on whieh the said water was diverted: 

EF. The name of the appropriator as herein set 
forth. 

). That the name of the appropriator of the 
said water is the United States of America. 

6. That the said United States also hereby 
claims said diteh and the right of way therefor and 
for said water by it conveyed, or to be conveyed, 
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from said point of diversion and appropriation to 
said lands or point of final discharge, and also the 
right of location upon any lands of any dams, 
flumes, and reservoirs constructed or to be con- 
structed by the said United States in appropriating 
and using said water. [479] 

7. That the said United States also claims the 
right to keep in repair and to enlarge said means 
of water appropriation at any time and to change 
the point of diversion and the right to dispose of 
said right, water, ditch or said appurtenances in 
part or whole, at any time. 

Claiming the same all and singular under any and 
all laws, national and state, and in accordance with 
the rulings and decisions thereunder in the matter 
of water rights. 

Together with all and singular the hereditaments 
and appurtenances thereunder belonging and apper- 
taining, or to accrue to the same. 

UNITED STATES OF AMERICA, 
is: (sed) H. N. SAVAGE, 
Its agent in that behalf and thereunto duly author 
ized by the Secretary of the Interior of the said 
United States. 


1-29-13 
State of Montana 
County of Missoula—ss. 
EK, W. Tappan, having been first duly sworn, de- 
poses and says that he is a citizen of the United 
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States and over the age of twenty-one years; that 
on the 29th day of March, A. D. 1913, in the course 
of his employment by the United States he posted 
the above notice at the place named therein at the 
point described as the point of diversion, and that 
the matters and facts contained in said notice are 
true. 
(sedis Ea NYs TAR PA ke 
Subscribed and sworn to before me this First day 
of April, 1913. 
My*comMilssion @XPITeS....... eee 
(Seal) (s¢d) M. A. O'CONNELL, 
Notary Public in and for the State of Montana, 
Jigen 
Notary Pubhe for the State of Montana residing at 
St. Ienatius. 


My commission expires December 24, 1915. [480] 


State of Montana 
County of Caseade—ss. 


H. N. Savage, having been first duly sworn, de- 
poses and savs that he is a citizen of the United 
States over the age of twenty-one vears: that ou 
March 29, 1913. he was and is now an employee of 
the United States, being Supervising Engineer in 
charge of the work of the United States in the state 
of Montana, under the act of June 17, 1902 (32 
Stat.. 388); that he knows the contents of the fore- 


| 
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going notice, and that the matters and facts con- 
tained therein are true; 

That he caused said notice to be posted on behalf 
of the United States at the place named therein, 
and that said notice was so posted as he verily 
believes. 

(Sed) H. N. SAVAGE. 

Subscribed and sworn to before me this 4th day 
of April, 1913. 

My commission expires May 24th, 1913. 

(Seal) (sgd) R. J. REYNOLDS, 

Notary Public in and for the State of Montana, re- 
siding at Great Falls, Mont. [481] 


Approved by Director Nov. 21, 1912. 


Notice of Appropriation for use where part of the 
water claimed has been previously diverted. 


NOTICE OF APPROPRIATION OF WATER. 


United States of America, 
State of Montana 
County of Missonla—ss. 


To All Whom These Presents May Concern: Be 
it known that the United States of America, pur- 
suant to the provisions of the act of June 17, 1902 
(32 Stat., 388), and under and by virtue of an act 
of the Legislative Assembly of the State of Montana, 
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entitled: ‘‘An act authorizing the Government of 
the United States to appropriate the water of the 
streams in the State of Montana, subject to certain 
restrictions,’’ approved February 27, 1905, acting 
by and through H. N. Savage, Supervising Engineer 
therennto duly authorized by the Secretary of the 
Interior of the said United States in that behalf, 
does hereby publish and declare as a legal notice to 
all the world as follows, to-wit: 

1. That the said United States has a legal right 
to the use, possession and control of, and claims 
500 eubic feet per second of time of the waters of 
Post Creek. 

2. That the purposes for which said water is 
claimed are for irrigating, domestic use and power 
purposes, and the place of intended use is to irri- 
gate and use said water upon 50,000 acres of land, 
dlescribed as follows, to-wit: 

Sections 5 to 8, 17 to 20, 29 to 32, T 21 N, R19 W. 

Sections 4 to 9, 16 to 21, 28 to 33, T 20 N, R19 W. 

Sections 28 to 33, T 22 N, R19 W. 

Sections 1 to 36, T 21 N, R 20 W. 

Sections 1 to 36, T 20 N, R 20 W. 

Sections 13 to 36, T 21 N, R.21 W. 
also for domestic use in connection with the said 
land, and for developing power for pumping and 
other purposes at the point of diversion, and along 
the ivrigating ditches and water conduits to be con- 
structed in connection therewith. [482] 
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3. That the means of diversion, with size of 
flume, diteh, pipe or aqueduct by which said waters 
have been diverted is as follows: Log Crib Diversion 
Dam, headworks and canal, 15 ft. wide and 6 ft. 
deep which carries and will conduct 200 cubic feet 
of water per second of time from said Post Creek 
which said Log Crib Diversion Dam, Headworks 
and Canal diverts the water from said stream at a 
point upon its North bank, which bears S 78° 15’ 
W (Magnetic) dist. 902’ from the E'4 corner sec. 
mee i9 Ni, R 19 W and runs thence Northerly, 
thence over and upon said lands. 

4+. That the United States appropriated by di- 
verting and putting to beneficial use said water on 
mie 5 day of April, 1912, and on March 29, 1913 
eaused notice of appropriation to be posted in a 
conspicuous place at the point of diversion hezein- 
before described, which said notice stated among 
other things. 

A. Number of cubic feet of water per second 
claimed as herein set forth; 

b. The purpose for whieh the water was claimed 
and the place of intended use, as hereinbefore de- 
seribed ; 

C. The means of diversion, as herein set forth: 

D. The date of appropriation, to-wit: the date 
on which the said water was diverted : 

FE. The name of the appropriater as herein set 


forth. 
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5. That the name of the appropriator of the said 
water is the United States of America. 

6. That the said United States also hereby claims 
said diteh and the right of way therefor and for 
said water by it conveyed or to be conveyed, from 
said point of diversion and appropriation to said 
lands or point of final discharge, and also the right 
of location upon any lands of any dams, fiumes, and 
reservoirs constructed or to be constructed by the 
said United States in appropriating and using said 
water. [483] 

7. That the said United States also claims the 
right to keep m repair and to enlarge said means 
of water appropriation at any time and to change 
the point of diversion and the right to dispose of 
said right, water, ditch or said appurtenances in 
part or whole, at any time. 

Claiming the same all and singular under any 
and all laws, national and state, and in accordance 
with the rulings and decisions thereunder in the 
matter of water rights. 

Together with all and singular the hereditaments 
and appurtenances thereunder belonging and aper- 
taining, or to accrue to the same. 

UNITED STATES OF AMERICA 
By: H. N. SAVAGE ; 

Its agent in that behalf and thereunto duly au- 
thorized by the Secretary of the Interior of the 
said United States. 

1-29-13 
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State of Montana 
County of Missoula—ss. 


E. W. Tappan, having been first duly sworn de- 
poses and says that he is a citizen of the United 
States and over the age of twenty-one years; that 
on the 29th day of March, A. D., 1913, in the course 
of his employment by the United States he posted 
the above notice at the place named therein at the 
point described as the point of diversion, and that 
the matters and facts contained in said notice are 
true. 

(sed) E. W. TAPPAN 

Subscribed and sworn to before me this First 
day of April, 1913. 

My COMMISSION CXPIVES.... eee eecceeeeeeseeee 

[Seal] (sgd) M. A. O°;CONNELL 
Notary Public in and for the State of Montana, re- 

ll 
Notary Public for the State of Montana, Residing 
at St. Ignatius. 


My commission expires December 24, 1915. [484] 


State of Montana 
County of Cascade—ss. 


H. N. Savage, having been first duly sworn, de- 
poses and says that he is a citizen of the United 
States over the age of twenty-one vears; that on 
March 29th, 1913, he was and is now an employee 
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of the United States, being Supervising Engineer 
in charge of the work of the United States in the 
State of Montana, under the act of June 17, 1902 
(32 Stat., 388); that he knows the contents of the 
foregoing notice, and that the matters and facts 
contained therein are true;- 

That he caused said notice to be posted on behalf 
of the United States at the place named therein, and 
that said notice was so posted as he verily believes. 

(sed) H. N. SAVAGE 

Subscribed and sworn to before me this 4th day of 

April, 1913. 


My commission expires May 24th, 1913. 
[Seal] (sed) R. J. REYNOLDS 
Notary Public in and for the State of Montana, re- 
siding at Great Falls, Mont. [485] 


oo 


Q. I hand you Plaintiff’s offered exhibit 7 and 
will ask you to identify it? 

The Court: Another water right? 

Mr. Simmons: No, this is a letter of imstruc- 
tions, to the private water rights committee. 

A. This is a certified copy of a letter to the 
Superintendent of the Flathead Reservation from 
the Second Assistant Commissioner of Indian Af- 
fairs, giving certain instructions as to the formation 
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determining the private water rights. 

Mr. Simmons: A letter setting up personal in- 
structions in regard to the committee which was 
appointed. 

The Court: Submit it to counsel. 

Mr. Simmons: I have submitted copies to both 
counsel. 

The Court: Very well, any objection. 

Mr. Smith: No objection. 

Mr. Wallace: No objection so far as the defend- 
ants are concerned. 

The Court: In evidence without objection. 

Plaintiff’s Exhibit 7, the document referred to, 
was thereupon received in evidence without objec- 
tion and the same is on file with and forms a part of 
the original exhibits in this case. 


PLAINTIFF’S EXHIBIT 7 


Department of the Interior 
Office of Indian Affairs 
Washington 


June 27, 1902. 
Mr. Fred C. Morgan, 
Superintendent Flathead School. 
Sir: 
The Office is in receipt of a letter from Edward 
Clairmont, dated February 14, 1912, transmitting 
copies of notices of appropriation of water in Mis- 
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soula County, Montana, in which he represents that 
the ditches were constructed out of private funds, 
and that he should be confirmed and protected im 
his water rights. 

Your letter of February 14, 1912, reporting the 
inclination of the Indians to continue the use of 
private and old government ditches in preference 
to taking water from the new system being con- 
structed by the Reclamation Service, taken in con- 
nection with My. Clairmont’s letter, would seem to 
indicate that if all those who have farms irrigable 
by ditches built with private funds are protected 
in their water rights and not charged for construc- 
tion of the new project, their objections to the new 
project might be overcome. With this end in view, 
the matter was referred to the Secretary of the 
Interior with recommendation that a committee, 
which shall include the Superintendent of the res- 
ervation, the Engineer engaged in the work, and 
an Indian to be selected by the Indians, be appoint- 
ed to make an examination for the purpose of de- 
termining the lands so affected, and that all lands 
so irrigated should be determined to have a paid- 
up water right under the new system. 

The Secretary approved the first recommendation, 
that an examination be made by a committee so con- 
stituted, which should report its findings with ree- 
ommendations as to whether, and to what [487] ex- 
tent, the old ditches should be taken into considera- 
tion on the question of charges for construction 
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eost, but withheld action on the second recommen- 
dation until after receipt of the report required. 

You will therefore take the necessary action to 
earry out these instructions. The lands irrigated by 
ditches constructed by the Government, should be 
considered for the purpose of the report called for, 
as not being supplied with water at private cost. 
It should be clearly explained to the Indians that 
no irrigation ditches can be made to supply water 
without being kept in order and that all lands ir- 
rigable therefrom will have to bear their propor- 
tionate cost of the maintenance and operation ex- 
penses. For the present season this charge will not 
be assessed against, Indians, but will be borne by 
the tribe through reimbursement of appropriations 
made by Congress for carrying on the work of con- 
struction. [t would be unfair to those Indians whose 
lands cannot be watered from any ditch to pay out 
of tribal funds the expense of furnishing water 
to a favored few, consequently the Office believes 
the best policy for the next irrigation season would 
be for all who receive water to pay the maintenance 
charge. 

Allottees using water from private ditches con- 
structed prior to the construction of the reclamation 
project should be allowed to maintain and operate 
their own ditches as heretofore, if they wish to do 
so, at least until the new systems are completed and 
placed in commission. 

There are inclosed herewith copies of Reclamation 
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Service letters bearing upon this subject, which con- 
tain instructions for the Project Engineer to make 
surveys of the private ditches and area irrigated 
therefrom. The committee should give careful con- 
sideration to all evidence of irrigation during the 
past as well [488] as the present time, the size and 
capacity of the ditches, with the view of protecting 
the Indians in private water rights as far as their 
industry and activity will permit. 
Respectfully, 
C. F. HAUKE 
Second Assistant Commissioner, 
[489] 


Q. I show you plaintiff’s offered exhibit num- 
ber 8 and will ask you to identify it? 

A. This is a certified copy of the report of the 
committee [213] appointed by the Secretary to in- 
vestigate private water rights. 

@. What is the date of it? 

A. December 10, 1910. 

Q. From whom and to whom? 

A. To the Commissioner of Indian Affairs; the 
report is made by Theodore Sharp, Chairman, Su- 
perintendent and Special Disbursing Agent Flat- 
head Ageney; Alphonse Clairmont, Representative 
elected by the Indian Council and member of the 

Flathead Tribe; and A. P. Smythe, Assistant En- 
gineer, United States Reclamation Service. 

Mr. Simmons: If the Court please this con- 
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tains the report of the private water rights commit- 
tee and the recommendations of each right which 
the committee recommends the Secretary should 
grant. And I offer the Plaintiff’s Exhibit 8 in evi- 
dence. 

The Court: Any objection? 

Mr. Wallace: No objection on the part of the 
defendants. 

Mr. Smith: No objection. 

The Court: In evidence without objection. 

Plaintiff’s Exhibit 8, being the document referred 
to, was then received in evidence without objection 
and is a part of the original exhibits on file in this 
ease. 

PLAINTIFF’S EXHIBIT 8 


Department of the Interior 
United States Indian Service 
Flathead Agency 


Dixon, Montana 
December 10, 1919 


The Commissioner of Indian Affairs, 
Washington, D. C. 
Sir: 

The first findings on water rights on the Flathead 
Indian Reservation were submitted by a committee 
appointed by the Commissioner of Indian Affairs, 
consisting of Fred C. Morgan, Superintendent, of 
Flathead Indian School, Foster Towle, Assistant 
Engineer, U. 8. Reclamation Service, and Alphonse 
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Clairmont, a member of the Flathead Tribe. This 
committee made a report on the water rights of the 
Jocko Drainage Basin which was submitted on Jan- 
uary 15, 1914. 

On July 21, 1917, a committee composed of Fred 
C. Morgan, Superintendent of Flathead Indian 
School, F. T. Crowe, Project Manager, U. S. Ree- 
lamation Service, and Alphonse Clairmont, a mem- 
ber of the Flathead Tribe, made a report on the 
water rights of Garden Creek. 

Under date of September 17, 1918, Theodore 
Sharp was appointed to succeed Fred C. Morgan on 
this Committee and on March 26, 1919, the appoint- 
ment of A. P. Smyth, Assistant Engineer, U. 8. 
Reclamation Service, to succeed Foster Towle was 
approved by your office. 

The following are the principles observed in mak- 
ing the findings of the Committee last mentioned 
above, together with recommendation with regard 
to the taking over of old ditches. [491] 

The Committee met on April 28, 1919, at St. Ig- 
natius, Montana, and organized by electing Theo- 
dore Sharp as Chairman. All persons owning or 
occupying land upon or tributary to these streams 
were notified by published notices in local papers 
and by posting notices in local postoffices that they 
might present their claims, if any, in person or in 
writing to the use of waters of the Flathead Indian 
Reservation. 
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Examination of the streams, the works diverting 
water therefrom and the irrigated lands were made 
by the Committee in person and an engineer em- 
ployee of the U. S. Reclamation Service made a 
map on a seale of 1000 feet to the inch, showing 
the course of said streams, the location of the ditch 
or canal diverting water therefrom, and the legal 
sub-division of lands, which have been irrigated or 
are susceptible of irrigation from canals already 
constructed which maps are attached and made a 
part hereof. 

The Committee is required to determine the status 
of all water right claims conflicting with the United 
States and to make recommendation as to whether 
and to what extent the old ditches should be taken 
into consideration on the question of charges for 
construction and operation and maintenance cost. 

A previous report has been submitted by a Com- 
mittee consisting of Fred C. Morgan, Alphonse 
Clairmont and Foster Towle for the lands in Jocko 
Valley; and by a Committee consisting of Fred C. 
Morgan, Alphonse Clairmont and F. T. Crowe for 
lands tributary to Garden Creek. 

The principles observed in making the findings 
of the Committee were as follows: The State of 
Montana was admitted to the Union November 8, 
1889, whereas the Flathead Reservation was estab- 
lished by the Treaty with the Indians of July 16, 
1855. Water being essential to industrial prosper- 


278 United States of America vs. 


(Testimony of W.S. Hanna.) 
(Plaintiff’s Exhibit 8 continued) 

ity a reservation of Indian land carries with it an 

implied reservation of sufficient water, to serve the 

irrigable land within such reservation, of all nat- 

ural streams, springs, lakes or other collections of 

still water within the boundaries of the said tract. 
[492] 

The waters of the Flathead Indian Reservation 
are therefore inseparably appurtenant to the allot- 
ted lands and the unallotted irrigable lands of the 
Reservation, and were, in substance, appropriated 
to these lands when the Reservation was established, 
and its control must vest in the United States Gov- 
ernment. 

Section 9 of the Act of May 29, 1908, authorizes 
the Secretary of the Interior to perform any and all 
acts to make such rules and regulations as may be 
necessary and proper for the purpose of carrying 
into effect the provision for the irrigation of the 
allotted lands and the unallotted irrigable lands to 
be disposed of wnder the Act of April 23, 1904. 

A right to the use of water of the reservation 
must be acquired by the beneficial application of 
water under such rules and regulations as the See- 
retary of the Interior may make. 

In order that equity shall be done to all the va- 
rious interests mvolved it is recommended that 
water rights be determined under the following 
regulations: 

Beneficial use prior to the appropriation by the 
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United States shall be the basis, the measure and 
the limit of the right to the use of these waters at 
all times irrespective of the carrying capacity of 
the ditch and not exceeding for irrigation a limit 
of two acre feet per acre per annum at the point of 
diversion; that the right to the use of water for 
irrigation shall be inseparably appurtenant to the 
land and no right for the use of water for irriga- 
tion can be acquired independent of its use upon 
and attached to definite tracts of land and that 
water rights cannot be detached from the land, 
place or purpose for which they were acquired 
without the loss of priority. 

The Secretary of the Interior shall appoint the 
Engineer in charge of the Reclamation work on 
the Flathead Indian Reservation to act as Water 
Commissioner for the Flathead Indian Reserva- 
tion, and it shall be [493] the duty of said water 
commissioner to divide the water of the natural 
stream or streams among the several ditches taking 
water therefrom according to the prior nght of 
each. Said water commissioner shall have author- 
ity to regulate the distribution of water among the 
various users under any particular ditch. 

All persons using water under a decree of the 
Secretary of the Interior are required to have suit- 
able headgates at the point wherein the ditch taps 
the stream and shall also, at some suitable place on 
the ditch and as near the head thereof as prac- 
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ticable, place and maintain a proper measuring box, 
weir, or other appliance for the measurement of 
the water flowing in said ditch. In case any person 
or person shall fail to place or maintain a proper 
measuring appliance it shall be the duty of said 
water commissioner not to apportion or distribute 
any water through said ditch. 

The Committee recommends that wherever prac- 
ticable the United States refrain from destroying 
private ditches; that the allottee or his successor in 
interest be allowed to use his old ditches to irrigate 
that portion of his allotment that is determined to 
have a valid water right, but if the allottee elects 
to exchange his water right for a water right in 
a Government ditch he should be entitled to a paid- 
up water right to the extent of one hundred per 
eent (100%) of the cost of construction for that 
acreage that is determined to have a valid water 
right; but that he should be required to pay opera- 
tion and maintenance charges on the total irrigable 
acreage of his allotment. If it is determined that 
it is to the best interest of the United States to 
destroy these ditches then said individual or eor- 
poration should be entitled to a paid-up water right 
to the extent of one hundred per cent (100%) of 
the cost of construction with no charges for opera- 
tion and maintenance for that portion of his allot- 
ment which is determined to have a valid water 
right. [494] 
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Edward Deschamps 
Allotment No. 788 
EY, SE! Sec. 17, T. 19 N., lie Ww 
Pee... Sec. 


The Committee, on May 16, 1919, made an exani- 
ination in the field of the irrigation system and 
water rights appurtenant to the lands of Edward 
Deschamps being Allotment No. 783, comprising the 
EY% SEY See. 17, T. 18 N., Re 10 Wo, and) 2 
Bre. ....... _ A eee a W., and testimony was 
taken on November 12, 1913 and May 16, 1919. 

From personal investigation on the ground, tes- 
timony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the U. 
S Reclamation Service after a survey by transit 
and stadia, it is determined that 
Joseph McDonald and J oseph Deschamps, in 1906, 
constructed a ditch diverting water from Post Creek 
at a point on the left bank in SEY, NWY, NEW 
Bee, 10, T. 19 N., R. 19 W., for the purpose of con- 
veying water upon portions of this allotment; that 
ever since said date there have been irrigated 9.5 
acres in SE14 SEI4 and 0.8 acres n NEY SEY 
Sec. 17, T. 19 N., R. 19 W.; 
that said 10.3 acres hereinbefore described are de- 
termined to have a valid and subsisting water right 
from Post Creek to the extent of 2 acre feet per 
acre per annum or a total of 20.6 acre feet per an- 
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num; that none of the remaining area of said allot- 
ment has a water right from any source. 


Oro Deschamps 
Allotment No. 784 
W!, SEW Sec. 17, T. 19 N., R. 19 W. 
La Sec, sc, T. au.n 3N., (Ry —2 ie 


The Committee, on May 16, 1919, made an exami- 
nation in the field of the irrigation system and 
water rights appurtenant to the lands of Oro Des- 
champs being Allotment No. 784, comprising the 
WY, SE, Sec. 17 ,T. 19 N., R. 19 W., and eee 


CO ceiceeee nce ; es iN), ene W., and testimony 
was taken on November 12, 1913 and May 16, 1919. 
[495] 


From personal investigation on the ground, tes- 
timony taken and from facts shown on Plat F-1402, 
Sheet, 19, made by an engineer employee of the U.S. 
Reclamation Service after a survey by transit and 
stadia, it is determined that in 1906 
Joseph Deschamp and Joe McDonald constructed a 
ditch diverting water from Post Creek at a point 
on the left bank in SEY, NWY, NEY, See. 10, T. 19 
N., R. 19 W., for the purpose of conveying water 
upon portions of this allotment; that ever since said 
date there have been irrigated 4.8 acres in NWA 
SEY, and 9.3 acres in SWY, SEY, See. 17, T. 19 
IN. RTOS: 
that said 14.1 acres hereinbefore deseribed are de- 
termined to have a valid and subsisting water right 
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from Post Creek to the extent of 2 acre feet per 
acre per annum or a total of 28.2 acre feet per an- 
num; that none of the remaining area of said allot- 
ment has a water right from any source. 


William Deschamps 
Allotment No. 781 
SWAN WA Sec. 16, T. ... N., R. .. W. 
SEIANEY, Sec. 17,T. 19 N., R. 19 W. 

The Committee, on May 16, 1919, made an exami- 
nation in the field of the irrigation system and 
water rights appurtenant to the land of Wilham 
Deschamps being Allotment No. 781, comprising 
the SWIANW], See. 16, T. 19 N., R. 19 W., and 
aN, See 17, 1. 19 N., Ro LoeWe, and testi- 
mony was taken on November 12, 1913 and Mav 16, 
1919. 

From personal investigation on the eround, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U. S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that Joseph Des- 
champs and Joe McDonald in 1906 constructed a 
ditch diverting water from Post Creek at a pomt 
on the left bank in SHIGNWIANEY, Sec. 10, [496] 
T 19 N.R. 19 W., for the purpose of conveying 
water upon portions of this allotment; that ever 
since said date there have been irrigated 9.6 acres 
in SWIYANW), See. 16 and 1.5 acres in SEYANE'Y 
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Sec. 17, T. 29 N., R. 19 W.; that said 2,1 eaemes 
hereinbefore described are determined to have a 
valid and subsisting water right from Post Creek 
to the extent of 2 acre feet per acre per annum or 
a total of 22.2 acre feet per annum; that none of 
the remaining area of said allotment has a water 
right from any source. 


Frank Fiddler 
Allotment No. 785 
WiLASWI,4 See. 16, T. 19 N., R. 19 W. 
eee SCs, Ue a Nee 

The Comnuttee, on May 16, 1919, made an exami- 
nation m the field of the ismgation system and water 
rights appurtenant to the lands of Frank Fiddler 
being Allotment No. 785, comprising the W148 Wi, 
Sec lO, a JON LON aie Sec. . 
a N., RR... W., and testimony was taken on No- 
vember 13, 1913, and May 16, 1919. 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U.S. Reelamation Service after a survey by tran- 
sit and stadia, it 1s determined that Joseph Me- 
Donald and Wilham, Edward and Joseph Des- 
champs m 1906 constructed a ditch diverting water 
from Post Creek at a poimt on the left bank in 
SHIYANWIANICIA Sec. 10, T. 19 N., R. 19 W., for 
the purpose of conveymg water upon portions of 
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this allotinent; that ever since said date there have 
been irrigated 0.9 acres in NW14SW!44 and 17.4 
acres in the SW14SW!1,4 Sec. 16, T. 19 N., R. 
19 W.; that said 18.3 acres hereinbefore described 
ave determined to have a valid and subsisting water 
right from Post Creek to the extent of 2 acre feet 
per acre per annum or a total of 36.6 acre feet per 
annum; that none of the remaining area of said 
allotment has a water right from any souree. [497] 


Dunean McDonald 

Allotment No. 561 
HIANEY, Sec. 16, T. 19 N., R. 19 W. 
ae Seco, ee... W. 

‘The Committee, on May 16, 1919, made an exami- 
nation in the field of the irrigation system and water 
rights appurtenant to the lands of Duncan Me- 
Donald being allotment No. 561, comprising the 
BKILNEY, Sec. 16, T. 19 N., R. 19 W., and .......... See. 
ae SiON, Re... W., and testimony Was taken on 
November 12, 1913, and ............ 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U.S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that Joe McDonald 
and William Deschamps in 1906 constructed a ditch 
diverting water from Post Creek at a point on the 
left bank in SEYANWIANEY Sec. 10, T. 19 N., 
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R. 19 W., for the purpose of conveying water upon 
portions of this allotment; that ever since said date 
there have been irrigated 7.3 acres in the NEYANEWY 
and 9.5 acres in SEYZNEY, Sec. 16, 'T. 19 N., 
19 W.; that said 16.8 acres hereinbefore described 
are determined to have a valid and subsisting water 
right from Post Creek to the extent of 2 acre feet 
per acre per annum or a total of 33.6 acre feet per 
annum; that none of the remaining area of said 
allotment has a water right from any souree. 


Florence McDonald 
Allotment No. 560 
SWYNEY & NWIASEY, Sec. 16, T. 19 N.., 
R. 19 W. 
Pe See... |. 198 ee 

The Committee, on May 16th, 1919, made an ex- 
aunnation in the field of the irrigation system and 
water rights appurtenant to the lands of Florence 
MeDonald being Allotment No. 560, comprising 
the SWIYANEYZ & NWIASE', See. 16, T. 19 N,, 
Redl® Saad 2... Sec. al N., R. ..... Wo, aad 
testimony was taken on November 12, 1913 and 
May 16, 1919. [498] 

From personal investigation on the ground, testi- 
mony taken and from faets shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U.S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that Joseph Me- 
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Donald, William, Edward and Joseph Deschamps 
in 1906 constructed a ditch diverting water from 
Post Creek at a point on the left bank in SE14 
NWIANEY, Sec. 10, T. 19 N., R. 19 W., for the 
purpose of conveying water upon portions of this 
allotment; that ever since said date there have been 
irrigated 6.3 acres in SWI4ZNEY, and 1.9 acres in 
NW4ASE™ Sec. 16, T. 19 N., R. 19 W.; that said 
8.2 acres hereinbefore described are determined to 
have a valid and subsisting water right from Post 
Creek to the extent of 2 acre feet per acre per an- 
num or a total of 16.4 acre feet per annum; that 
none of the remaining area of said allotment has a 
water right from any source. 


Mary C. McDonald 
Allotment No, 599 
SEYANWY, & NEYASWY, See. 16, T. 19 N., R. 
19 W. s 
a Sec Ee Nee oN. 

The Comiittee, on May 16, 1919, made an exami- 
nation in the field of the irrigation svstem and water 
rights appurtenant to the lands of Mary C. Me- 
Donald being Allotment No. 559, comprising the 
SEYNWI, & NEIWSWI, Sec. 16, T. 19 N., R. 19 
wy, and ........ sce Rl. 2 eae W., aud testi- 
mony was taken on November 12, 1913 and May 16, 
1019. 
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From personal] investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
sheet 19, made by an engineer employee of the U.S. 
Reclamation Service after a survey by transit and 
stadia, it is determined that Joseph McDonald and 
William, Edward and Joseph Deschamps in 1906 
constructed a ditch diverting water from Post 
Creek at a point on the left bank in SEILGZNWI4 
NEY, Sec. 10, ‘T. 19 5N., R. 19 W., forthe pulpose 
of conveying water upon portions of this allotment; 
that ever since said date there have been irrigated 
0.8 acres in SEIGNW1, and 2.4 acres in NEYSWI4 
Sec. 16, T. 19 N., R. 19 W.; [499] that said 3.2 
acres hereinbefore described are determined to have 
a valid and subsisting water right from Post Creek 
to the extent of 2 aere feet per acre per annum or 
a total of 6.4 acre feet per annum; that none of the 
remaining area of said allotment has a water right 
from any source. ° 


Caroline McKeever 
Allotment No. 791 
NYA N Wit, Secw2id, T. 10 .N., died We 

ae Dac. ay. i. AW) dee. BY 
The Committee, on May 16, 1919, made an exami- 
nation in the field of the irrigation system and water 
rights appurtenant to the lands of Caroline Me- 
KXkeever being Allotment No. 791, comprising the 
NIGN W-4 Sec. 21, T. 19 Ne, R. 19) Wijeeilee 
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Sec, ... I... N., R. .... W., and testimony was taken 
on Nox ember 13, 1913 and May 16, 1919. 

From personal investigation on the gr ound, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U. S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that Caroline Me- 
Keever in 1908 extended the McDonald-Deschamps 
ditch diverting water from Post Creek at a point 
on the left bank in SEYANWIANEY, Sec. 10, T. 19 
N., R. 19 W., for the purpose of conveying water 
upon portions of this allotment; that at various 
times since said date there have been irrigated 1.3 
acres in NWIAZNW], and 0.1 acres in NEN WIA 
Sec. 21, T. 19 N., R. 19W.; that said 1.4 acres here- 
inbefore described are determined to have a valid 
and subsisting water right from Post Creek to the 
extent of 2 acre feet per acre per annum or a total 
of 2.8 acre feet per annum; that none of the re- 
maining area of said allotment has a water right 
from any source. 


Emma M. Magee 
Allotment No. 688 
EIZSEY, See. 18, I. 19 N., R. 19 W. 
= eet leg... Masih. oe aN. 
The Comittee, on May 27, 1919, made an exami- 
nation in the field of the irrigation systen and water 
rights appurtenant to the lands of [500] Emma M. 
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Magee being Allotment ae 688, comprising the 
BYSEY, Sec. 18, T.198N., R. 19 W.,. and Sec. 
a a7. ...2a, I, 2M, 7 testimony was taken 
on Nov sina 13, 1913, and” May 27, 190e 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer emplovee of the 
U.S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that A. D. Magee, 
the husband of the allottee, in 1908 extended the 
ditch constructed by George Buckhouse for the 
Minesinger lands and diverting water from Post 
Creek at a point on the left bank in SEYANWI4 
NEY, See. 10, T. 19 N., R. 19 W., for the purpose 
of conveying water upon portions of this allotment ; 
that since 1908 there have been irrigated 40 acres 
in the NEY,SE'4 and 40 acres in the SEYASHY 
Sec. 18, T. 19 N., R. 19 W.; that said 80 acres here- 
inbefore described are determined to have a valid 
and subsisting water right from Post Creek to the 
extent of 2 acre feet per acre per annum or a total 
of 160 acre feet per annum: that none of the re- 
maining area of said allotment has a water right 
from any souree. 
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John Muinesinger 

Allotment No. 690 
SILNW, See. 17, T. 19 N., R. 19 W. 
—- DBeCi...aee... Ie Ite. VV. 

The Committee, on May 27, 1919, made an exami- 
nation in the field of the irrigation system and water 
rights appurtenant to the lands of John Minesinger 
being Allotment No. 690, comprising the SYNW'4 
eee 19 Nik, 19 W., and ......... SE hcl ee 
N., R. .... W., and testimony was taken on November 
13, 1913 and May 27, 1919. 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U. 8S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that [501] George 
Buckhouse, at that time renter of this allotment, in 
1907 and 1908 constructed a ditch diverting water 
from Post Creek at a point on the left bank im 
SHEIYANWIANEY, Sec. 10, T. 19 N., R. 19 W., for 
the purpose of conveying water upon portions of 
this allotment; that since 1908 there have been irri- 
gated 38.7 acres in SW!AZNW]4 and 36.7 acres in 
SHIZANWY, Sec. 17, T. 19 N., R. 19 W.; that said 
79.4 acres hereinbefore described are determined 
to have a valid and subsisting water right from Post 
Creek to the extent of 2 acre feet per acre per an- 
hum or a total of 150.8 acre fect per annum; that 
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none of the remaining area of said allotment has a 
water right from any source. 


Julia Minesinger 

Allotment No. 691 
NIGNWI4 Sec. 17, T. 19 N., R. 19 W. 
a See, 2, TN Re... 

The Committee, on May 27, 1919, made an exami- 
nation in the field of the irrigation svstem and water 
rights appurtenant to the lands of Juha Minesinger 
being Allotment No. 691, comprising the NIGANW14 
Sec, 17, TSO N., Ry. 19 Wiegand Sec, ...4 aa 
Near ..... ee “ Aiea was taken on November 
13, 1913 and May 27, 1919. 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
Sheet 19, made by an engineer employee of the 
U. S. Reclamation Service after a survey by tran- 
sit and stadia, it 1s determined that George buck- 
house, at that time renter of this allotment, in 1907 
and 1908 constructed a ditch diverting water from 
Post Creek at a point on the left bank in SEI4 
NWIANEY, Sec. 10, T. 19 N., R 19 W., for the pur- 
pose of conveying water upon portions of this allot- 
ment; that since 1908 there have been irrigated 39.1 
acres In NW!IANW'), and 38.3 acres in NEIANWIA 
See. 17, T. 19 N., R. 19 W.; that said 77.4 aeres 
hereinbefore described are determined to have a 
valid and subsisting water right from Post Creek 
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to the extent of 2 acre feet per acre per annum or 
a total of 154.8 acre feet per annum; that none of 
the remaining area of said allotment has a water 
right from any source. [502] 


James Waymack 

Allotment No. 689 
WIASW'4 Sec. 17, T. 19 N., R. 19 W. 
a Sete ae TF. og Nee it: .... W. 

The Committee, on May 27, 1919, made an exami- 
nation in the field of the irrigation system and water 
rights appurtenant to the lands of James Waymack 
being Allotment No. 689, comprising the W14SW14 
let. 19 N. B19 W., anid... Sec ee. 
N., R. .... W., and testimony was taken on November 
13, 1913 and May 27, 1919. 

From personal investigation on the ground, testi- 
mony taken and from facts shown on Plat F-1402, 
sheet 19, made by an engineer employee of the 
U.S. Reclamation Service after a survey by tran- 
sit and stadia, it is determined that A. D. Magee, 
the step-father of the allottee, in 1908 extended the 
ditch constructed by George Buckhouse for the 
Minesinger lands and diverting water from Post 
Creek at a point on the left bank m SEZNWY 
NEA Sec. 10, T. 19 N., R. 19 W., for the purpose 
of conveying water upon portions of this allotment; 
that since 1908 there have been irrigated 39.3 acres 
in NWI4ZSW44 and 13 acres in SWI4ASWY, See. 
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17, T. 19 N., R. 19 W.; that said 52.3 acres herein- 
before described are determined to have a valid 
and subsisting water right from Post Creek to the 
extent of 2 acre feet per acre per annum or a total 
of 104.6 acre feet per annum; that none of the re- 
maining area of said allotment has a water right 
from any source. 

Lhis report covers all streams in the Mission, 
Little Bitter Root, Camas and Lower Jocko Val- 
leys, and includes the following streams and their 
tributaries: 

Sabine Creek 

Dry Creek near St. Ignatius 
Mission Creek 

Ashley Creek 

South Fork of Ashley or Dry Creek 
Poison Oak Creek 

Post Creek 

Marsh Creek [503] 

Crow Creek 

Spring Creek near Ronan 
Mud Creek 

Ashley Creek near Mud Creek 
Courville Creek 

Big Creek near Bisson Creek 
Dunbay Creek 

Minesinger Creek 

Bisson Creek 
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Meadow Creek 
Moss Creek 
Big Creek at Polson 
Dayton Creek 
Big Creek at Eudora 
Sullivan Creek 
Little Bitter Root River 
Dry Fork Creek 
Warm Springs Creek 
Markle Creek 
Cottonwood Creek 
Sweetwater Creek 
Michel Creek 
Camas Creek 
Revais Creek 
Selow Creek 
Jocko River 


The only water rights to the use of the water of 
these streams are those hereinbefore delineated. 

Filings are continually being made in Sanders, 
Missoula and Flathead Counties claiming rights to 
the use of the waters of the streams of the [504] 
Flathead Reservation. These waters are determined 
by the committee to be a tribal asset of the Indians 
allotted on the Flathead Reservation and to be ap- 
purtenant to the allotted Jands and the unallotted 
irrigable lands as approved by the Secretary of 
the Interior and settlers on ceded lands are subordi- 
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nate in right to the needs and uses of the Indian 
allotments and farm units. 
Very respectfully, 
(Sed) THEODORE SHARP 
Chairman 
Supt. & S. D. A,, 
Flathead Agency. 
(Sed) ALPHONSE CLAIRMONT 
Representative elected by the 
Indian Council and member 
of the Flathead Tribe. 
(Sed) A. P. SMYTHE 
Assistant Engineer, U. 8. Ree- 
lamation Service. [505] 


Q. J hand you Plaintiff’s Exhibit 9 and will ask 
you to identify it? 

A. This is a certified copy of a letter addressed 
to the Secretary of the Interior by the Commis- 
sioner of Indian Affairs, forwarding the report of 
the committee, which is the previous exhibit; and 
this shows the concurrence of the [214] Acting 
Director of the Reclamation Service and the ap- 
proval of the Assistant Secretary of the Interior. 

Mr. Simmons: I offer this Plaintiff’s Exhibit 9 
in evidence. 

The Court: In evidence without objection. 
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Plaintiff’s Exhibit 9, the document referred to, 
was then admitted in evidence without objection 
and is a part of the original exhibits on file in this 
case. 


PLAINTIFF’S EXHIBIT 9 


United States Department of the Interior. 
Office of Indian Affairs. 
Washington. 

May 24, 1921 
‘The Honorable 
The Secretary of the Interior 
(Through Director, Reclamation Service). 
My dear Mi. Secretary: 

The Commission, comprising the Superintendent 
of the Flathead Reservation, the Reclamation Serv- 
ice Project Manager, and an Indian selected by the 
Flathead Tribe, appointed for the purpose of de- 
termining old water rights on the Flathead Indian 
Reservation, Montana, has reported with respect 
to existing rights of all persons owning or occupy- 
ing land upon streams within the Flathead Indian 
Reservation. This report also covers those lands 
held by eleemosynary societies at St. Tenatius and 
white owners who have been adopted into the tribes. 
After having conducted surveys and investigations 
on the ground and considered testimony brought 
out at a hearing called for the purpose, the Com- 
mission submits its report, consisting of four vol- 
umes, as follows: 
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‘‘The Committee met on April 28, 1919, at 
St. Ignatius, Montana, and organized by elect- 
ing Theodore Sharp as Chairman. All persons 
owning or occupying land upon or tributary to 
these streams were notified by published notices 
in local papers and by posting notices in local 
postoffices that they might present their claims, 
if any, in person or in writing to the use of 
waters of the Flathead Indian Reservation. 

‘‘Kxamination of the streams, the works di- 
verting water therefrom and the irrigated lands 
were made by the Committee in person and an 
engineer employee of the U. 8. Reclamation 
Service nade a map on a scale of 1000 feet to 
the inch, showing the course of said streams, 
the location of the ditch or canal diverting 
water therefrom, and the legal sub-division of 
lands, which have been irrigated or are sus- 
ceptible of irmgation from canals already con- 
structed which maps are attached and made a 
part hereof. 

‘The Committee is required to determine the 
status of all water right claims conflicting with 
the United States and to make recommendation 
as to whether and to what extent the old ditches 
should be taken into consideration on the ques- 
tion of charges for construction and operation 
and maintenance cost. [507] 

‘‘A previous report has been submitted by a 
Committee consisting of Fred C. Morgan, Al- 
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phonse Clairmont and Foster Towle for the 
lands in Jocko Valley; and by a Committee 
consisting of Fred C. Morgan, Alphonse Clair- 
mont and F. T. Crowe for lands tributary to 
Garden Creek. 

“The principles observed in making the find- 
ings of the Committee were as follows: The 
State of Montana was admitted to the Union 
November 8, 1889, whereas the Flathead Reser- 
vation was established by the Treaty with the 
Indians of July 16, 1855. Water being essential 
to industrial prosperity a reservation of Indian 
land carries with it an implied reservation of 
sufficient water, to serve the irigable land 
within such reservation, of all natural streams, 
springs, lakes or other collections of still water 
within the boundaries of the said tract. 

‘The waters of the Flathead Indian Reser- 
vation are therefore inseparably appurtenant 
to the allotted lands and the unallotted irrigable 
lands of the Reservation, and were, im sub- 
stance, appropriated to these lands when the 
Reservation was established, and its control 
must vest in the United States Government. 

‘Section 9 of the Act of May 29, 1908, au- 
thorizes the Secretary of the Interior to per- 
form any and all acts to make such rules and 
regulations as may be necessary and proper 
for the purpose of carrying into effect the 
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provisions for the irrigation of the allotted 
lands and the unallotted irrigable lands to be 
disposed of under the Act of April 23, 1904. 

‘‘A right to the use of water of the reserva- 
tion must be acquired by the beneficial applica- 
tion of water under such rules and regulations 
as the Secretary of the Interior may make. 

‘In order that equity shall be done to all the 
various interests involved it is recommended 
that water rights be determined under the fol- 
lowing regulations: 

‘* Beneficial use prior to the appropriation by 
the United States shall be the basis, the meas- 
ure and the limit of the right to the use of 
these waters at all times irrespective of the car- 
rying capacity of the ditch and not exceeding 
for irrigation a limit of two acre feet per acre 
per annum at the point of diversion; that the 
right to the use of water for irrigation shall be 
inseparably appur- [508] tenant to the land and 
no right for the use of water for irrigation can 
be acquired independent of its use upon and 
attached to definite tracts of land and_ that 
water rights cannot be detached from the land, 
place or purpose for which they were acquired 
without the loss of priority. 

“The Secretary of the Interior shall appoint 
the Engineer in charge of the Reclamation 
work on the Flathead Indian Reservation to act 
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as Water Commissioner for the Flathead In- 
dian Reservation, and it shall be the duty of 
said water commissioner to divide the water of 
the natural stream or streams among the sev- 
eral ditches taking water therefrom according 
to the prior right of each. Said water commis- 
sioner shall have authority to regulate the dis- 
tribution of watex among the various users 
under any particular ditch. 

‘“All persons using water under a decree of 
the Secretary of the Interior are required to 
have suitable headgates at the point wherein 
the ditch taps the stream and shall also, at some 
suitable place on the ditch and as near the head 
thereof as practicable, place and maintain a 
proper measuring box, weir, or other appliance 
for the measurement of the water flowing in 
said ditch. In case any person or persons shall 
fail to place or maintain a proper measuring 
apphance it shall be the duty of said water 
commissioner hot to apportion or distribute any 
water through said ditch. 

“The Committee recommends that wherever 
practicable the United States refrain from de- 
stroving private ditches; that the allottee or his 
successor in interest be allowed to use his old 
ditches to irrigate that portion of his allotment 
that is determined to have a valid water right, 
but if the allottee elects to exchange lus water 
right for a water mght in a Government ditch 
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he should be entitled to a paid-up water right 
to the extent of one hundred per cent (100%) 
of the cost of construction for that acreage that 
is determined to have a valid water right; but 
that he should be required to pay operation and 
maintenance charges on the total irrigable 
acreage of his allotment. If it is determined 
that it is to the best interest of the United 
States to destroy these ditches then said in- 
dividual or corporation should be entitled to a 
paid-up water right to the extent of one hun- 
dred per cent (100%) of the cost of construc- 
tion with no charges for operation and main- 
tenance for that portion of his allotment which 
is determined to have a valid water right.’’ 


It will be noted that the Commission recommends 
that in those cases where it is deemed advisable for 
the United States to destroy private ditches and 
construct a new ditch, the owner or owners of said 
old ditch shall be entitled to a paid-up water [509] 
right to the extent of 100% of the cost of constrne- 
tion, with no charges for operation and mainte- 
nance, for that part of his allotment which is deter- 
mined to have a valid water right. While it is be- 
lieved to be equitable and just in such cases to grant 
the Indian what is known as a paid-up water right, 
nevertheless it is believed that such land should not 
be granted paid-up operation and maintenance in 
perpetuity. Such charges are paid annually as a 
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general rule and to concur in this respect with the 
Commission's report might in the future cause con- 
siderable dissatisfaction among various land owners. 
It is therefore respectfully recommended that the 

report submitted herewith be approved with a slight 
modification relative to the matter of paid-up opera- 
tion and maintenance charges referred to above, to 
the effect that the Secretary of the Interior in all 
such cases shall determine whether or not such per- 
sons shall in addition to being granted a full paid-up 
water right, also be granted free operation and 
maintenance charges. 

Cordially yours, 

(SGD) CHAS. H. BURKE 

Commissioner. 
I coneur: May 24, 1921 
(SGD) MORRIS BIEN 
Acting Director 

Reclamation Service. 
Approved: Nov. 25, 1921 
(SGD) F. M. GOODWIN 

Assistant Secretary. [510] 


Q. I hand you Plaintiff’s Exhibit 10—offered 
exhibit 10—and will ask you to identify it? 

A. This is a certified copy of that portion of 
the committee report referring to the lands of the 
defendants in this case; these copies are certified 
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by the Acting Commissioner of Indian Affairs un- 
der date December 19, 1939. 

Mr. Simmons: It contains the surveys and re- 
ports of this engineer in studying these private 
water rights and report made thereon by the en- 
gineer of the Reclamation Service. We ofter Plain- 
tiff’s Exhibit 10 in evidence. 

Mi. Wallace: We have no objection. 

The Court: Very well, in evidence without ob- 
jection. 

Plaintiff’s Exhibit 10, the document: referred 
to, was then received in evidence without ob- 
jection and the same is a part of the original 
exhibits on file in this case. 


PLAINTIFF’S EXHIBIT 10 
Allottee Florence AleDonald Allotment No. 560 
Post Creek Near St. Ignatius 


I, R. W. Lincoln, Junior Engineer, U. 8. Reela- 
mation Service certify that I have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from October 30, 1914, to Novem- 
ber 30, 1914; that the allotment number and prop- 
erty ownership were taken from the official allot- 
ment plats prepared in 1910 under the direction of 
ied C. Morgan, Superintendent and Special Dis- 
bursing Officer, Flathead Schools; that 1 made a 
transit stadia survey of the lands of Florence Me- 
Donald Allotment No. 560, Sec. 16, T. 19 N., R. 19 
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W., on November 7, 1914, and obtained the follow- 
ing data: 


Owner Description Creek Ditch Head of Ditch 


Acres 


Irrig. 

Florence SW14NEY4,& Post McDonald SEY4,NWI4NEY, 

McDonald NW1,4,SE%4, See. 10-19-19 8.2 
Sec. 16-19-19 

Acres Possibly Unirri- Irri- Total 
Description Irrig. Irrigated gated gable Acres 
SWIANEY, See. 16-19-19...................... 6.3 0.0 33.7 Est 38 40.0 
NWI,SEY, do ieee. 19 00 318 35 400 
OOS ee 8.2 0.0 71.8 73 80.0 


This allotment slopes toward the west. ‘The soil is 
a light loam free from rocks. Water for irrigation 
is received from Post Creek through the McDonald 
ditch. There are no buildings on this allotment. It 
is used for pasture except 6.3 acres of hay in the 
north forty. 

Sv iA Sees 16, T. 19 N. "Re l9 W., hes on 
land sloping to the west. A wide coulee runs through 
the central part from east to west. 6.3 acres of 
hay are irrigated from the McDonald ditch by al- 
lowing the water to flow down the coulee. Near the 
west boundary a new ditch takes out of the coulee 
and runs across the Mary C. McDonald allotinent 
[512] to William Deschamps allotment. An old ditch 
crosses the northeast comer on a ridge but has not 
been used for some time. 11.9 aeres might have been 
irrigated in the northwest corner at one time. 21.8 
acres of pasture may receive a small amount of sub- 
irrigation from the main ditch. 
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NWIASE), Sec. 16, T. 19 N., R. 19 W., slopes to 
the west. The soil is a black loam comparatively 
free from rocks and brush except along the dry 
ereek bed crossing from east to west through the 
center of this allotment. This forty contains 1.4 
acres of irrigated orchard in the northwest corner 
and 0.5 acres of irrigated pasture near the west 
boundary. The remainder of the forty is good dry 
pasture. 


Allotted Kdward Deschamps Allotment No. 783 
Post Creek Near St. Ignatius 
I, R. W. Lincoln, Junior Engineer, U. 8S. Recla- 
mation Service certify that I have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from November 18, 1916 to De- 
cember 6, 1916; that the allotment number and 
property ownership were taken from the official 
allotment plats prepared in 1910 under the diree- 
tion of Fred C. Morgan, Superintendent and Spe- 
cial Disbursing Officer, Flathead Schools; that I 
made a transit stadia survey of the lands of Edward 
Deschamps Allotment No. 785, See. 17, T. 19 N., 
Diels) VE, Ger and obtained the following 
data: 
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Acres 

Owner Description Creek Ditch Head of Ditch Irrigated 
Edward ESE Post McDonald SEYANWIANEYA 

Deschamps Sec. 17-19-19 See. 10-19-19 66.7 

[513] 

Acres Possibly Unirri- Irri- Total 

Description Irrig. Irrigated gated gable Acres 

SW1,4SWI,4 See. 17-19-19... 27.2 1.8 11.0 29.0 40.0 

NWY448W% Ome . one 36) 0.0 0.5 39.5 40.0 

PRG)... ee 66.7 1.8 11.5 68.5 80.0 


This allotment is watered from the Deschamps- 
McDonald ditch. 

ESE, Sec. 17, 1.19 N., R.19 W., slopes gently 
to the west. A flat coulee runs west across the eighty 
a little south of the center. The north part of this 
allotment has no signs of any ditch except a ridge 
that might have been a ditch before being plowed 
under. The allotment to the west has a flume cross- 
ing Mission B Canal. This probably carried a ditch 
that crosses this eighty. The allotment to the east 
has four traces of ditches which are quite distinet. 
There is a drain ditch south of the conlee which 
dvains a swampy brush patch of 11.5 acres into 
Mission B. here is an orchard covering 0.8 acre 
in the southwest corner of the north forty. The 
garden of 0.2 acre is on the west side of the south 
forty. The house and barn lie to the north of it. 
Grain has been grown on 19.5 acres of the south 
forty in 1916. No irrigating was done during the 
year 1916 according to the son of Raddis, who is 
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living on the allotment. Mission B Canal will irri- 
gate 6.9 acres of this allotment. If the land were 
cleared there would be about 10.0 acres more ir- 
rigable land. 


Allotted Oro Deschamps Allotment No. 784 
Post Creek Near St. Ignatius 

1, R. W. Lincoln, Junior Engineer, U. 8. Reela- 
ination Service certify that 1 have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from November 18, 1916 to De- 
cember 6, 1916; that the allotment number and 
property ownership were taken from the official 
wlotment plats prepared in 1910 under the direction 
of Fred C. Morgan, Superimtendent and Special 
Disbursing Officer, Flathead Schools; that I made a 
transit stadia survey of the lands of Oro Deschamps 
[514] Allotment No. 784, Sec. 17, T. 19 N., R. 19 W., 
on Post Creek and obtained the following data: 


Owner Description Creek Ditch Head of Ditch ~~ 
Oro Des- WIASEY,4 Post Deschamps- SEYNWIANEY 
champs See. 17-19-19 McDonald See. 10-19-19 69.5 

Acres Possibly Unirri- Irri- Total 

Description Irrig. Irrigated gated gable Aeres 
Soe, Sec. 17-19-19... 29.5 0.0 10.5 20D 40.0 
NWSE, | Os 2 ce 40.0 0.0 0.0 40.0 40.0 


OS, er ere 69.5 0.0 10.5 69.5 40.0 


B.W. Alexander et al. 309. 


(Testimony of W. 8. Hanna.) 
(Plaintiff’s Exhibit 10 continued) 

This allotment is watered from the Deschamps- 
McDonald ditch. This ditch takes its water from 
Post Creek about one-quarter of a mile from Lake 
McDonald. Joseph Deschamps testified that the 
ditch had been constructed in 1904. 

Wl, SEY Sec. 17, T. 19 N., R. 19 W., slopes 
gently to the west. There is a flat coulee that crosses 
the eighty a little south of the center. The upper 
part of the coulee is filled by 10.5 acres of swamp 
and brush. The reset of the coulee, 14.1 acres, is 
meadow land. The north 35.2 acres was sown to 
grain in 1916. This part. was probably irrigated at 
one time but at the present there are no evidences 
of ditches except a flume over Mission B canal. 
The south 20.2 acres were also in grain in 1916. It. 
has a well defined ditch which was not used during 
the past season. Mission B. Canal will irrigate 
approximately 66.2 acres of this allotment. If the 
land were cleared there would be about 5 acres more 
of irrigable land. 


Allottee, William Deschamps. Allotment No. 781. 
Post Creek Near St. Ignatius 

I, R. W. Lincoln, Junior Engineer, U. 8. Recla- 

mation Service, certify that I have been employed 

on the Flathead Indian Reservation [515] on the 

survey of private lands from October 30, 1914, to 

November 30, 1914; that the allotment number and 
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property ownership were taken from the official 
allotment plats prepared in 1910 under the direc- 
tion of Fred C. Morgan, Superintendent and Spe- 
cial Disbursing Officer, Flathead Schools; that I 
made a transit stadia survey of the lands of William 
Deschamps. 

Allotment, No. 781, Sec. 16 & 17, T. 19 N., R. 19 W., 
on November 7, 1914, and obtained the following 
data: 


Acres 
Owner Description Creek Ditch Head of Ditch Irrig. 
William SWYNWMY Post Deschamps SEYNWIZNEY, 
Deschamps See. 16 & See. 10-19-19 pil 
SEI, NEI, 
See. 17-19-19 
Acres Possibly Unirri- Irri- Total 
Description Irrig. Irrigated gated gable Acres 
SWIANW, See. 16-19-19... 9.6 9.0 21.4 Est. 38 40.0 
SEYANE'Y, See. 17-19-19... 1.5 0.0 58.9 30 40.0 
Totals:.c..0.056c: ile 9.0 59.9 68 80.0 


According to the testimony of Joseph Deschamps 
the Deschamps-McDonald ditch from Post Creek 
was built in about 1906 and before the Magee ditch 
was constructed. 

This allotment is rather rough with considerable 
rock. The water is obtained from the Deschamps- 
McDonald diteh from Post Creek. A new diteh 
through the center of the Mary MeDonald allot- 
ment conveys the water to this allotment, the old 
ditch along the northern boundary being abandoned. 
From testimony and the appearance of the land 
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the orchard of 0.5 acres is all that was formerly 
irrigated. [516] _ 

Swi, NW1, See. 16, T. 19 N., R. 19 W., con- 
tains 9.6 acres of irrigated hay, 0.6 acres of orchard 
formerly irrigated; also 8.5 acres that possibly have 
been irrigated. The remainder of the forty is dry 
pasture. 

SH14 NEW Sec. 17, T. 19 N., R. 19 W., contains 
1.5 acres of irrigated hay in the southeast corner. 
A deep coulee runs east and west through the south- 
ern part of the forty. 8.5 acres are dry pasture. 


Allottee, Frank Fiddler. Allotment No. 785. 
Post Creek Near St. Ignatius 


I, R. W. Lincoln, Junior Engineer, U. S. Recla- 
mation Service, certify that I have been employed on 
the Flathead Indian Reservation on the survey of 
private lands from November 18, 1916 to December 
6, 1916; that the allotment number and property 
ownership were taken from the official allotment 
plats prepared in 1910 under the direction of Fred 
C. Morgan, Superintendent and Special Disbursing 
Officer, Flathead Schools; that I made a_ transit 
stadia survey of the lands of Frank Fiddler 
Allotment "No. 785, Sec. 16, T. 19 N., R. 19 W., 
on Post Creek and obtained the following data: 
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Acres 

Description Creek Ditch Head of Ditch Irrigated 
Wi,58Wi Post Deschamps- SEYNWIANEY, 41.1 

See. 16-19-19 McDonald See. 10-19-19 
Acres Possibly Unirri- Irri- Total 
Description Irvig. Irrigated gated gable Acres 
NW148SW), Sec. 16-19-19... Oot 0.0 16.3 Est 10 40.0 
Swyswi, GO neunntnsne 74 20 206 38 400 
Totals... ee 41.1 2.0 36.9 48 80.0 
[517] 


This allotment slopes gently towards the west. 
The soil is largely black loam with few rocks. The 
water for this allotment is brought through the Des- 
champs-McDonald ditch. There are two laterals 
reachnig this eighty. There are also three short 
ditches running on to the north forty from the 
coulee. There are no buildings on the allotment. 
Apparently they have never received permission 
to use water from the ditch. 

22.8 acres of the NWY, SW), Sec. 16, T. 19 N., 
R. 19 W., are sown to grain while 0.9 acres are 
covered with irrigated timothy. The rest of the 
forty is covered with thick brush. 

Swi, Sw, Sec. 16, T. 19 N., R. 19 W., has 34.0 
acres of cleared Jand and 6.0 acres of brush in the 
northwest corner. Of the cleared land 17.4 acres 
were irrigated timothy plowed up and 14.6 acres 
of good dry timothy. The remaining 2.0 acres in 
the southeast corner are apparently irrigated by 
water coming down the coulee from the Deschamps 
ditch. 
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Allottee Dunean MeDonald. Allotment No. 561. 
Post Creek Near St. Ignatius 

I, R. W. Lincoln, Junior Engineer, U. 8S. Rec- 
lamation Service, certify that I have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from October 30, 1914, to No- 
vember 30, 1914; that the allotment number and 
property ownership were taken from the official 
allotment plats prepared in 1910 under the direc- 
tion of Fred C. Morgan, Superintendent and Special 
Disbursing Officer, Flathead Schools; that I made 
a transit stadia survey of the lands of Duncan 
McDonald 
Allotment No. 561, Sec. 16, T. 19 N., R. 19 W., on 
November 7, 1914, and obtained the following data: 


Owner Description Creek Ditch Head of Ditch oe 
Dunean EIANEY, Post MeDonald SEYNWI4ANEY 
MeDonald = See. 16-19-19 See. 10-19-19 1.6 

[518] 

Acres Possibly Unirri- —— Ieri- Total 

Description Irrig. Irrigated gated guble Acres 
NEIANEY, See. 16-19-19. 0.0 0.0 40.0 Est. 10 40.0 
SEY,NEY, ae @202....08. 1.6 0.0 38.4 25 40.0 
to) = ee laG 0.0 78.4 35 80.0 


This allotment lies near the foot of the Mission 
Range on land sloping toward the west. The north- 
ern part of the allotment is covered with timber 
with a considerable amount, of underbrush. The 
soil is a black loam comparatively free from rock. 
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The Joseph McDonald ditch traverses the allot- 
ment with a branch leading to the old cabins on 
the Louie Head allotment. 

NEY, NEY Sec. 16, T. 19 N., R. 19 W., is cov- 
ered with timber and underbrush except a small 
meadow in the southwest corner surrounding the 
farm buildings. None of the forty is irrigated. 

SEY, NEW Sec. 16, T. 19 N., R. 19 W., slopes 
to the south and west and contains 1.6 acres of 
irrigated hay in the northwest corer near the farm 
buildings. The water in the McDonald ditch is used 
for domestic and stock purposes. 


Allottee Mary C. McDonald. Allotment No. 559. 
Post Creek Near St. Ignatius 

I, R. W. Lincoln, Junior Engineer, U. S. Rec- 
lamation Service certify that I have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from October 30, 1914, to Novem- 
ber 50, 1914; that the allotment number and prop- 
erty ownership were taken from the official allot- 
ment plats prepared in 1910 under the direction of 
Fred C. Morgan, Superintendent and Special Dis- 
bursing Officer, Flathead Schools; that I made a 
transit stadia survey of the lands of Mary C. Me- 
Donald Allotment No. 559, Sec. 16, T. 19 N., R. 
19 W., on November 7 and 9, 1914, and obtained 
the following data: [519] 
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Acres 

Owner Description Creek Ditch Head of Ditch Irrig. 
Mary C. SEYANWY, & Post MeDonald- SEYZANWYANEY 

McDonald NEYSWY Deschamps See. 10-19-19 3.2 

See. 16-19-19 

Acres Possibly Unirri- Irri- Total 

Description Irrig. Irrigated gated gable Acres 

SEIANWY, Sec. 16-19-19. 0.8 0.0 39.2 Est 385 40.0 

NEYSWI4 (jee eee 2.4 0.0 37.6 35 40.0 

Ge SE ee ae aoe 0.0 76.8 70 80.0 


This allotment hes on ground gently sloping to- 
wards the west and south. Only a small area is irri- 
gated and about 2/3 of the allotment is covered 
with brush. The irrigation water comes from the 
Joseph McDonald ditch. There are no buildings on 
this allotment. 

SEY, NW, Sec. 16, T. 19 N., R. 19 W., has a 
narrow coulee running from east to west. There is 
0.8 acre irrigated hay in this coulee near the east- 
ern boundary, the remainder is dry. The area noth 
of the coulee is dry pasture. That south of the 
coulee with the exception of 0.8 acre of irrigated 
hay is covered with brush. 

NEW SW, Sec. 16, T. 19 N., R. 19 W., is 
covered with brush with the exception of 2.9 acres, 


2.4 acres of which are irrigated from Deschamps 
ditch. 
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Allottee Caroline McKeever. Allotment No. 791. 
Post Creek Near St. Ignatius 

I, R. W. Lincoln, Junior Engineer, U. 8S. Recla- 
mation Service certify that, I have been employed on 
the Flathead Indian Reservation on the survey of 
private lands from October 30, 1914, to November 
30, 1914; that the allotment number and property 
ownership were taken from the official allotment 
plats prepared in 1910 under the direction of Fred 
C. Morgan, Superintendent and Special Disbursing 
Officer, Flathead Schools; that I made a transit 
stadia survey of the lands of Caroline McKeever 
[520] Allotment No. 791, Sec. 21, T. 19 N., R. 19 
W., on November 9, 1914, and obtained the follow- 


ing data: 
Acces 
Owner Deseription Creek Diteh Head of Ditech Irriz. 
Caroline NUNWY Post Deschamps- SEYANWIANE'"Y 

McKeever Sec. 21-19-19 McDonald Sec. 10-19-19 0.1 

Acces Possibly Unirri- Irri- Total 

Deseription Irrig. Irrigated gated gable Acres 

NWIANWY, See. 21-19-19... 0.0 1.3 38.7 Est 38 40.0 
NEYNWY do - © 0.1 0.0 39.9 40 40.0 . 

TOA... — 0.1 1.8 78.6 78 80.0 


This allotment lies on ground sloping towards 
the west. The soil is a heavy loam with considerable 
rock. A ditch has been constructed to the center of 
this allotment and a very small pateh of potatoes 
was found that had been irrigated. 
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NW, NW, See. 21 contains 1.3 acres of gar- 
den near the farm buildings that might have been 
irigated. According to the testimony of Joseph 
Deschamps there were 2 or 4 acres irrigated that 
are at present irrigated from small streams that 
come down from the mountains. 38.7 acres of the 
allotment was grain stubble at time of survey. 

NEY, NW!14 Sec. 21 contains 0.1 acre of irri- 
gated potatoes near the east, boundary. The remain- 
der is dry pasture. 


ne 


Allottee Emma M. Magee. Allotment No. 688. 
Post Creek Near St. Ignatius 

I, R. W. Lincoln, Junior Engineer, U. S. Recla- 
mation Service certify that I have been employed 
on the Flathead Indian Reservation on the survey 
of private lands from October 30, 1914, to November 
30, 1914; that the allotment number and property 
ownership were taken from the official allotment 
plats prepared in 1910 under the direction of Fred 
C. Morgan, Superintendent and Special Disbursing 
Officer, Flathead Schools; that I made a_ transit 
stadia survey of the lands of Emma M. Mageee [521] 
Allotment No. 688, Sec. 18, T. 19 N., R. 19 W., on 
November 10, 1914, and obtained the following 
data: 
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Owner 


Emma M. 
Magee 


Des 
NEWSEY, 
SEIZSEY, 

Totals 


(Testimony of W. 8. Hanna.) 
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Description Creek Ditch Head of Ditch Irrig. 
E14,SEl4 Post Magee- SEY,NWIAZNEY 
See. 18-19-19 Minesinger See. 10-19-19 151 

Acres Possibly Unirri- Irri- Total 

cription Irrig. Irrigated gated gable Acres 
Sec, 18-1921 0a aaaume 0.0 40.0 0.0 Est40 40.0 
0 ee ile 20.0 4.9 40 40.0 


setctseethhe tot Es 15.1 60.0 4.9 80 80.0 


A. D. Magee testified that this allotment was all 
irrigated a few vears ago. . 

NEY, SE! Sec. 18 T. 19 N., R. 19 W,, slopes to 
the southwest. The soil is a good black loam. It 
was all plowed up in the fall of 1914. It has not, 
been irrigated for the past few years. 

SEY, SEY, Sec. 18, T. 19 N., R. 19 W., slopes to 
the southwest. 20.0 acres in the northwest part are 
plowing 1.6 acres in the southeast corner are used 
for a yard around the house where A. D. Magee 
lives. A hog yard in the southwest corner covers 
1.3 aeres. There are 2.0 acres in the road on the 
south and east sides. There are 15.1 acres of fairly 
good irrigated timothy. 


—S 


Allottee John Minesinger. Allotment No. 690. 
Post Creek Near St. Ignatius 
I, R. W. Lincoln, Junior Engineer, U. S. Recla- 
mation Service certify that I have been employed 
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on the Flathead Indian Reservation on the survey 
of private lands from October 30, 1914 to November 
30, 1914, that the allotment number and property 
ownership were taken from the official allotment 
plats prepared in 1910 under the direction of Fred 
C. Morgan, Superintendent and Special Disbursing 
Officer, Flathead Schools; that I made a transit 
stadia survey of the lands of John Minesinger [522] 
Allotment No. 690, Sec. 17, T. 19 N., R. 19 W., on 
November 6, 1914 and obtained the following data: 


Owner Description Creek Ditch Head of Ditch 
John Mine- SIANWY%, Post Magee- SEYZANWIANEY 
singer See. 17-19-19 Minesinger See. 10-19-19 
Acres Possibly Unirri- Irri- 
Description Irrig. Irrigated gated gable 

SEI,NW, Sec. 17-19-19... 318 02 80 Est39 

SWwY,Nwl, oie Ge ae 
tec 67.8 2.9 9.3 78 


The Magee-Minesinger ditch crosses this allot- 
ment, which was all irrigated at one time, accord- 
ing to testimony. The history of the ditch is given 
in the report on the Julia Minesinger allotment. 

SHY, NW!1, Sec. 17, T. 19 N., R. 19 W., slopes 
to the southwest. The soil is a good black loam. 6.0 
acres in the northeast corner are corrals around 
the buildings. 0.2 acres in the northwest corner are 
plowing. 2.0 acres in the southeast corner he south 
of the creek and never have been irrigated from the 


Acres 


Irrig. 


67.8 


Total 
Acres 


40.0 
40.0 
80.0 
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private ditch. The remaining 31.8 acres are good 
irrigated timothy. 

SW, NW14 Sec. 17, T. 19 N., R. 19 W., slopes 
to the southwest. 2.6 acres in the northwest corner 
and 0.1 acres in the northeast corner are plowing 
and probably have been irrigated. 1.3 acres on two 
small knolls near the northwest corner are dry. The 
remaining 36.0 «cres are fairly good irrigated tim- 
othy. 


Allottee Julia Minesinger. Allotment No. 691. 
Post Creek Near St. Ignatius 


I, R. W. Lincoln, Junior Engineer, U. S. Recla- 
mation Service, certify that I have been employed 
on the Flathead Indian Reservation [523] on the 
survey of private lands from October 30, 1914, to 
November 30, 1914; that the allotment number and 
property ownership were taken from the official 
allotment plats prepared in 1910 under the direction 
of Fred C. Morgan, Superintendent and Special 
Disbursing Officer, Flathead Schools; that I made 
a transit stadia survey of the lands of Julia Mine- 
singer 
Allotment, No. 691, See. 17, T. 19 N., R. 19 W., on 
November 6, 1914, and obtained the followimg data: 
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Acres 

Owner Deseription Creek Ditch Head of Ditch Irrig. 
Julia NYNWIYy Post Magee- SEY,NWI,NEV, 

Minesinger Sec. 17-19-19 Minesinger See. 10-19-19 

Acres Possibly Unirri- Irri- Total 

Deseription Irrig. Irrigated gated gable Acres 

NEYNWY, See. 17-19-19... 0.0 23.8 16.2 Est 40 40.0 

NWYNWY, See. de eee 0.1 39.0 0.9 ° 40 40.0 

| Liga Sa welicn 0.1 62.8 17.1 80 80.0 


The Magee-Minesinger ditch takes out of Post 
Creek just below the Deschamps-MeDonald ditch. 
It emerges from the timber on the west boundary 
near the center of Section 9. It was used to supply 
Just below this point, a small ditch runs to the 
right. It runs across a ridge into another coulee 
near the center of Sec. 9. It was used to supply 
water for the steam shovel when the Feeder Canal 
was under construction. The ditch follows along the 
bottom of the coulee to a pomt near the west line 
of Section 9. Here it turns to the right and follows 
along the ridge to the northeast corner of the Juha 
Minesinger allotment. Water is turned down the 
coulee to the Mission B Canal and mins throngh the 
suiceway. The ditchrider stated that in this way 
they used much of the water from Mission B Canal. 

A. D. Magee and John Minesinger built the diteh. 
Magee claims it was built in 1907 and 1908, while 
Minesinger claims it was built in 1906. The flume 
near the headgate was rated by using a float. [524] 
It was running full with a surface velocity of 1.5 
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feet per second. The area of cross-section was 2.5 
sq. ft. which gives a discharge of 3.0 second feet 
for an average velocity of 1.2 feet per second. 

According to the testimony taken by the Commis- 
sion, all of the Julia Minesinger allotment, was irri- 
gated at one time but at the date of survey it was 
all plowed up except a corral in the southeast corner. 
It could all be irrigated. 

NEY, NW, Sec. 17, T. 19 N., R. 19 W., slopes 
to the south. The soil is black loam free from rock. 
1.6 acres in the northeast corner lie above the Mis- 
sion B Canal. 14.6 acres in the southeast corner 
are grass land used mostly for a corral. 23.8 acres 
in the west part of is a plowed field, which probably 
has been irrigated. 

NWY NW14 Sec. 17, T. 19 N., R. 19 W., slopes 
to the southwest. The soil is a fair black loam. 0.9 
acres in the northwest corner were never irrigated. 
0.1 acre along the south line was irrigated timothy 
in 1914. The remainder is plowed field which prob- 
ably has been irrigated in former years. 


Allottee James Waymach. Allotment No. 689. 
Post Creek Near St. Ignatius 
I, R. W. Lincoln, Junior Engineer, U. S. Recla- 
mation Service, certify that I have been employed 
on the Flathead Indian Reservation on the survey 
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of private lands from October 30, 1914, to Novem- 
ber 30, 1914; that the allotment number and prop- 
erty ownership were taken from the official allot- 
ment plats prepared in 1910 under the direction of 
Fred C. Morgan, Superintendent and Special Dis- 
bursing Officer, Flathead Schools; that I made a 
transit, stadia survey of the lands of James Way- 
mach 
Ealoiment No. 689, Sec. 17, T. 19 N., R. 19 W., 
on November 6, 1914, and obtained the following 
data: [525] 


Owner Description Creek Ditch Head of Ditch 
James WisSWwl,4 Post Magee- SEYANW1I4ANEYU 
Waymach = See. 17-19-19 Minesinger See. 10-19-19 
Acres Possibiy Unirri- Irri- 
Description Irrig. Irrigated gated gable 
NW14SW34 See. 17, T. 19 N., 
DN en 0.1 0.0 39.9 Est 39 
SWy4swy, CO 0.3 0.0 39.7 39 
YOON ae ee 0.4 0.0 79.6 78 
[526 | 


Mr. Smith: The intervener has no cross exami- 
nation. 

Mr. Wallace: No cross examination. 

The Court: Do you wish further exhibits pro- 
duced ? 

Mr. Wallace: Yes, may it please the Court .. . 

The Court: Well, if they are in the possession 
of the [215] government, they will be brought here 


Acres 


Irrig. 


0.4 


Total 
Acres 


40.0 
40.0 
80.0 
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at ten o’clock tomorrow morning; Mr. Hanna will 
then resuine the stand for cross examination by 
the defendants. 


Witness Excused. 


HENRY GERHARZ 


was called as a witness on behalf of the plaintiff 
and having been first duly sworn testified as fol- 
lows: 

Direct Examination 
By Mr. Simmons: 

Q@. You may state your name? 

A. Henry Gerharz. 

Q. What position do you hold with the govern- 
ment ? 

A. I am the Project Engineer on the Wind 
River Project in Wyoming at the present time. 

Q. Were you employed on the Flathead Irriga- 
tion Project previous to yvour present employ- 
ment ? 

A. Yes, I was on the Flathead Project from 
November 1933 to June 1938. 

Q. When you arrived at the Flathead Project 
to take that employment did you make an investi- 
gation of the Flathead Project system? 

A. Yes, as soon as T arrived I began becoming 
familiar with the different physical aspects of the 
project, made many trips to the lands, and exam- 
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ined the reservoirs and ditches, and found out about 
water rights and water quantities, supply, and every- 
thing of that kind. 

Q. Did you come in contact with these so-called 
Secretarial private water rights? [216] 

A. Yes I did; I found that the Secretary had 
appointed a committee to make a study of diver- 
sions and that the committee had made a report 
which the Secretary had approved, allowing cer- 
tain water rights to certain lands under dual con- 
trol; that is, the government had nothing more to 
do, or seemingly had nothing more to do about the 
quantities to be diverted and when they were di- 
verted, and that my predecessor had at various 
times tried to control the amounts of water that 
were diverted but that he had not, seemingly, real- 
ized much success with the job, so I reported this 
entire matter to my superiors in Washington and 
asked them for specific instructions as to how to 
proceed in this matter. 

Q. And when did you so report this matter to 
Washington ? 

A. I wrote a letter on May 8 and I had a reply 
dated June 8, 1934. 

Q. I hand you plaintiff’s offered exhibit 11 and 
will ask you if that js the—if that is a certified 
copy of the reply that you received to your letter 
from the Washington office ? 

A. Yes, this is the certified copy of the letter 
appointing me as water commissioner of the Flat- 


326 United States of America vs. 


(Testimony of Henry Gerharz.) 
head Project, Flathead Reservation, and instructing 
me on how to proceed. 

Q. And how were you instructed to proceed in 
the control and distribution of the waters of the 
Flathead Project? A. Shall I read it? 

Q. Well, if you recall you may state it. 

A. Well, this letter went on to state that I 
was supposed to apportion the water to these pri- 
vate divertees and also to apportion the water as 
between the private divertees and the government 
project, and that I was to be governed by the [217] 
findings of the committee, approved by the Secre- 
tary. 

Q. That is, the findmgs of this committee of 
December—reeporting December 10, 1919? 

A. Yes. 

Q. Which has been introduced in evidence? 

A. Yes; and if I found any interference with 
the distribution of the water I was to report it to 
the commissioner. 

Mr. Simmons: We now offer Exhibit 11. 

Mr. Smith: No objection. 

Mr. Wallace: No objection. 

The Court: Admitted without objection. 

Plaintiff’s Exhibit 11, the document referred to, 
was thereupon received in evidence without objec- 
tion and is a part of the original exhibits on file 
in this ease. 
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PLAINTIFF’S EXHIBIT 11 


June 8, 1934 
Mr. Henry Gerharz, 
Project Engineer. 


Dear Mr. Gerharz: 

Responding to your letter of May 8 referring to 
the appointment of a Water Commissioner to su- 
pervise the distribution of water flowing within 
the boundaries of the Flathead Reservation in Mon- 
inod— 

The report of the Commission appoimted for the 
purpose of determining old water rights on the 
Flathead Indian Reservation in Montana, which 
was approved by the Department, on November 25, 
1921, included the following provision: 

The Secretary of the Interior shall appoint 
the Engineer in charge of the Reclamation 
work on the Flathead Indian Reservation to act 
as Water Commissioner for the Flathead In- 
dian Reservation, and it shall be the duty of 
said water commissioner to divide the water 
of the natural stream or streams among the 
several ditches taking water therefrom acecord- 
ing to the prior right of each. Said water com- 
missioner shall have authority to regulate the 
distribution of water among the various users 
under any particular ditch. 


Pursuant thereto, the then Project Engineer, Mr. 
C. J. Moody, was specifically appointed under date 
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of August 10, 1922 by the Department to act, as 
Water Commissioner on this reservation. 

As you state, the Commission itself was discon- 
tinued on August 7, 1929, but this did not discon- 
tinue the office of the Water Commissioner whose 
duties are to administer the approved findings of 
the Commission. [528] 

In view of the fact that the Water Commissioner 
must effect the division of the waters of the reser- 
vation between private parties and also between 
them and the Govrnment irrigation project, it is 
felt that the Project Engineer is in the best posi- 
tion to perform these duties. Your request to be 
relieved of the responsibilities in this connection is, 
therefore, denied and you are hereby specifically 
appointed as Water Commissioner to do the things 
contemplated by the Commission's report. 

These private water right matters were involved 
in the so-called ‘‘Moody Cases’’. The Circuit Court 
of Appeals for the Ninth Cireuit reversed the de- 
cree of the District Court and remanded the cases 
with directions to dismiss them for want of neces- 
sary parties, unless the plaintiffs, within a reason- 
able time amended their complaint so as to bring 
in such necessary parties. Subsequently, in man- 
damus proceedings the Circuit Court granted our 
petition for a writ of mandamus against the Dis- 
trict Court from proceedings inconsistent with the 
order of the Circuit Court. Owing to the need to 
protect the several private water users and the 
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Flathead project in the use of water, it is necessary 
that some one perform this work, and the Project 
Engineer is the logical person to perform these 
services. | 
In case of interference by the water users with 
the distribution of the water, yon will present the 
facts to District Counsel Simmons for his consider- 
ation and action. 
Sincerely yours, 
(sed) WILLIAM ZIMMERMAN, JR., 
Assistant Commissioner. 


Approved: Jun 12, 1934 
(sed) OSCAR L. CHAPMAN 
Assistant Secretary. 


Copy to Supervising Engineer Hanna 


Copy to District Counsel Simmons [529] 


Q. Are you familiar with the private water rights 
of the defendants in this case? 

A. Yes, I have been over their ditches and know 
the lands and heen over the lands. J might say, in 
furtherance of my instructions, that naturally I 
kept some track of the diversions, and as water 
was—the water supply on the project was very 
searce that vear, L wrote a letter to certain of the 
defendants, dated December 18, 1934 .. . 

Q. ... Well before you go any further—what 
was the reason for your contacting the defendants 
in this case? 
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A. Well they were diverting waters that either 
were natural flow from Post Creek or the waters 
that had been turned out of the McDonald Res- 
ervoir, and as I saw it, on account of the water 
being short, I decided that we ought to save as 
much of it as possible, and on December 18, 1934, 
I wrote [218] certain of the defendants telling them 
that we intended to save as much water in McDonald 
Lake as possible that, year, and therefore we would 
like to cut down the amount of water that was being 
turned down the creek during the winter, and in 
that way save as much water as possible in the 
reservoir, and I asked them for their cooperation im 
the matter. 

Q. And then what steps did you take to limit 
the diversion or to attempt to procure the defend- 
ants’ consent to contro! their diversion ? 

A. Early in the season of 1935 I instructed their 
water master, Mr. Dexter, to establish gauging sta- 
tions in each of these two ditches, the Magee-Mine- 
singer and the MeDonald-Deschamps, and to have 
these gauges read regularly, and then to have this 
information brought to his office and for him to 
calculate the amounts of water that was actually 
being diverted, and to report to me; then on... 

Q. ... Did you formally write the defendants, 
or notify them? 

A. On June 6th or 1935 I had Mr. Sperry meas- 
ure the streams, and on June 8th I notified .. . 

Q. ... Well did Mr. Sperry measure the streams ? 
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A. Mr. Sperry measured the streams and made 
tabulations of the amount of water he found. 

Q. What amount of water were the defendants 
diverting from the McDonald-Deschamps and the 
Magee-Minesinger ditches on June 30, 1935, ac- 
cording to the measurements given to you by Mr. 
Sperry ? 7 

A. Mr. Sperry measured 10.2 second feet flowing 
down the McDonald-Deschamps and 17.6 second 
feet flowing down the Magee-Minesinger ditch, 
which was, of course, in excess of [219] what the 
Secretary had allocated for those streams, so [I 
notified them of the measurements that had been 
made and quoted the decree of the acreage under 
each of their ditches, and that they were entitled to 
two acre feet there actually, and asked them to cur- 
tail their diversions. 

@. And on what date was that? 

A. That was on June 8, 1935. 

Q. Did you write them further, or notify them 
further? 

A. On July 3 I received a letter from Mr. Dex- 
ter, the water master, stating that during June the 
McDonald-Deschamps had diverted an amount of 
411.6 acre feet of water, and the Magee-Minesinger 
had diverted 642.8 aere feet during June, which of 
course was in excess of the total amount that the 
Secretary had allowed them fox the entire season. 
So on July 12 I wrote the defendants and quoted 
the decree of the Secretary to them, telling them 
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how many acres of land the Secretary had stated 
they were entitled to water rights for and the 
amount of water, and also quoting to them that 
each ditch under the Secretarial decree was re- 
quired to have a suitable headgate at the point of 
diversion and also a measuring device as close to 
the headgate as possible, and asking them to install 
these devices by the first of August, and on August 
5 I received a letter from the water master that 
these devices had not been constructed, so I wrote, 
in accordance with my instructions as water com- 
missioner, I wrote the district counsel, telling him 
of the fact and asking him to take whatever steps 
might be necessary. 

Q. During that irrigation season, Mr. Gerharz, 
did you have available enough storage and normal 
flow of water to adequately irrigate the lands under 
the government project? [220] 

A. No, we were delivering something like a foot, 
a little over a foot of water, as I remember it. 

Q@. Was that enough water to adequately raise 
a successful crop? 

A. That was not what we would call a normal 
water supply for the project up there. 

Q. You could have used all the waters diverted, 
in excess of the amounts... 

A. ...QOh naturally, we could have used it very 
nicely, the amounts that were diverted by the pri- 
vate divertees. 
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Q. Were any crop losses suffered, to your know]- 
edge, because of your inadequate water supply dur- 
ing 1935? 

A. Well of course that would be very difficult for 
me to say except as one finds in one season you 
will burn out, or something of that sort. 

Q. It was a short water year however ? 

A. It was a very short year. 

Q. Now did you have these measurements con- 
tinued after the year 1935? 

A. I requested the water master to contimue 
the measurements during the years 1936 and 1937, 
and until I left the project. 

Q. And during the years 1936 and 1937 did the 
measurements show any increase or decrease over 
the amounts diverted in 1935? 

A. Well I don’t happen to have the records 
here but. my memory is they increased. 

Q. During those years 1936 and 1937? 

A. Yes. 

Mr. Smith: We have no cross examination. 

[221] 


Cross Examination 
By Mr. Wallace: 

Q. Mr. Gerharz do vou know whether or not 
the amount of water that the defendants diverted 
through those ditches was actually used by them 
on the land oceupied hy them, respectively ? 

A. You mean whether they pro rated among 
themselves ? 
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Q. No I dont mean that, I meant, they used 
this water on their respective lands, so far as you 
know ? 

A. Well they either used or wasted it, I couldn’t 
tell as to that. 

Q. That’s what I’m getting at; was there any 
contention, and is there any contention on your part 
at this time, that any of these defendants wasted 
any water ? 

A. Of course that is a long time ago, it would 
be hard for me to remember, but if the water 
users under the project used one foot and the water 
users under these two private ditches used six 
or seven or eight feet, why either they were not 
using the water to very good advantage, or they 
were wasting’ it. 

Q. Well you already said that one acre foot 
Was not nearly enough water, didn’t you? 

A. I haven't said nearly enough, I said it wasn't 
an adequate supply; I would say you would have 
to increase that. 

Q. Well do vou know whether or not the de- 
fendants used all of the water that they diverted 
beneficially on their lands occupied by them, or 
whether they wasted water? 

A. Well my answer would have to be no, that, I 
don’t know, by going out there and seeing and 
having the direct knowledge at the present time, 
but from) my experience I would [222] sav they 
wasted it. 
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Q. But that is only from your experience and 
not from actual knowledge? 

A. I wouldn’t remember, no, of ever having 
gone out, there and seen them wasting it. 


Witness Excused 


C. H, DEXTER 
was called as a witness on behalf of the plaintiff 
and having been first duly sworn testified as fol- 
lows: 
Direct Examination 

By Mr. Simmons: 

Q. State your name? A. C. H. Dexter. 

Q. What is your position? 

A. Watermaster at Post subdivision. 

Q. How long have you been Watermaster of 
the Post, subdivision ? A. Since 1914. 

Q@. And that subdivision is located near the 
lands of the defendants in this law suit? 

A. The north side of Post Creek. 

Q. Well you are of course familiar with the 
lands of all the defendants here? 

A. Iam not—TI could find them on the map, but 
I am not familiar with them. 

A. In 1935, were you water master of the Post 
subdivision then? A. Yes. [223] 

Q. Were vou mstructed by the project engineer 
to have made water measurements of the diversions 


336 United States of America vs. 


(Testimony of C. H. Dexter.) 
of the defendants from the Magee-Minesinger and 
McDonald-Deschamps ditches? A. Yes sit. 

Q. Will you state when you started having these 
measurements made during the irrigation season of 
1935? 

A. I think it was June 6, the first measurement 
was made, of 1935. 

@. How were these measurements made? 

A. By the use of a current meter. 

Q. Will you explain the use of the current meter 
and state what was done by you in connection with 
these measurements ? 

A. Well Mr. Sperry made the measurements; I 
don’t remember whether I was with him on that 
occasion or not. 

Q. That was with the current meter? 

A. Yes. 

Q. Now will you explain a current meter, how it 
is used and what its purpose 1s? 

A. Well a current meter is an instrument to 
measure water; I think it has five cups on it, ro- 
tating on an axis; it runs free in the water, and it 
probably has been tested against a weir or dam, I 
suppose, some place, to determine how fast it runs; 
Tam not familiar with all parts of it. 

Q. Well that gives the rate of the flow? 

A. That gives the rate of the flow. 

Q. And did von have a gauge placed in the 
stream at the point of measurement ? 
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A. Yes, at the point of measurement there is a 
foot gauge or maybe a foot and a half or two feet, 
whatever the depth of the water it is placed at, a 
eross depth in area is taken [224] of the stream and 
probable depth taken every two feet across the 
stream to get the average depth of the stream, and 
the current meter is used in between each one of 
these to get the velocity of it, and the area is 
figured by the width—the depth—and when this 
area has been computed you add up the inches for 
that amount of gauge height; and im reading the 
stream they generally start cut with a smal] amount 
of water, say a couple of second foot as a start, and 
read it there, and then raise the stream, and then 
read it again, and each day the gauge is read. 

Q. Then von ean compute from the gauge read- 
ings the amount of water diverted that day ? 

A. Yes. 

Q. Now did vou have gauges placed in the two 
ditches, in the MeDonald-Deschamps and_ the 
Magee-Minesinger ditches ? A. We did. 

Q. And where in the ditches did vou have those 
gauges placed? 

A. Well the gauge in the Deschamps-McDonald 
diteh was about 66 feet—no, about 80 feet below the 
headgate, the present headgate that is im there now, 
and in the Magee-Minesinger 


Q. ——And that gauge was above all the diversions 
of the defendants on that ditch? A. Oh ves. 


Q. Go ahead? 
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A. And the gauge in the Magee-Minesinger 
ditch—could I refer to a note on that? 

Q. To refresh your recollection, yes. That note 
was made by you at the time? 

A. The gauge in the Magee-Minesinger Ditch is 
289 feet [225] below the turnout. 

Q. That is above all these points of diversion of 
these defendants under that ditch ? A. Yes. 

Q. Now Mv. Dexter were separate gauge read- 
ings taken on each of these ditches during June, 
July, August and September of 1935? 

A. Well there may have been a day or two along 
that they were not taken, but practically every day. 

Q. Now when you say there was a day or two 
they were not taken, what did you do in regard to 
estimating the water diverted that day? 

A. Well we would genevally—I think ow pro- 
cedure was to take the dav previous reading and 
putting it down, and a great many stations or times 
it showed exactly the same reading from one day to 
the next. 

Q. That is common practice ? A. Yes. 

Q. With people who measure water, in the 
United States Geological Survey, to vour knowl- 
edve, he Wee. 

Q. And it is a fairly acenrate method of caleu- 
lating the amount diverted when you have the 
amount calenlated for the majority of days? 

Mes: 
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Q. Did you take all of these readings? 

A. Oh no. 

Q. Who took them? 

A. Well my ditch riders probably took some of 
them, part of them. [226] 

@. And you took some of them? 

A. And I took some of them. 

Q. And how were they accumulated—how were 
they reported ? 

A. Well I had a book in the office and when. they 
came in at night we always put the gauge readings 
in that book of whoever read it, and measured it, 
and then read it. 

Q. Did vou have the ditch rider reduce the 
eauge readings—I mean estimate the amount of 
acre feet diverted each day, from the gauge read- 
ings ? 

A. Not each day, but at the end of the month 
T used to total them up. 

Q. Do vou have that book here? 

A. J have the book of the gauge readings, ves. 

Q. And that is the book that has been in your 
possession—it is an official project record book kept 
PP vou? &. Ves. 

Q. And you were acting under the directions of 
the project engineer? A. Ves, 

Q. Can vou tell me how much water was di- 
verted by the defendants under the Magee-Mine- 
singer Ditch for the months of June, July, August 
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and September, 1935, aecording to the calculations 
in yout book and the computations made by you? 

A. I only have the gauge readings in here; the 
computations are in the project office, I think Mr. 
Sperry has them. 

Q. You have the gauge readings? A. Yes. 

Q. Have vou computed those gauge readings 
vourself ? A. Yes. 

Mr. Simmons: Well can we have a few ninnutes 
adjournment— [227] vou say the totals are in the 
hands of Mr. Sperry ? 

The Court: Yes, we will adjourn wntil ten 
o’elock tomorrow morning; it is five o'clock. 

Whereupon at five o'clock p. m. of said day 
adjournment was had until ten o’clock the fol- 
lowing morning, Mav 7, 1940, at which time 
the trial was resumed, with the witness Dexter 
resuming the witness stand. 


The Court: Proceed. 
Q. Mr. Dexter vou now have the totals of the 


amounts of water in acre fect ? A. 7 de 
Q. Diverted by the defendants from the Magee- 
Minesinger Ditch? “A. I do. 


Q. During June. July, August and September of 
1955" A. Bites: 

Q. Will vou read these totals by the month, first 
through the Magee-Minesinger Ditch ? 

aw Verne LoS5 aoe, 

Q. Acre feet? A. Acre feet. 

Q. During July? 
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A. July, 683.65; August, 596.01; September, 
212.23. 

Q. Now have you totaled those figures for those 
four months, and if so will you read the totals? 

e Total, 2180-90. 

Q. Now Mr. Dexter will you refer to your figures 
for the diversions made by the defendants from the 
McDonald-Deschamps Ditch during June, July, 
August and September of 1935? 

A. June 1935, 421.66; July, 356.20; August, 
188.41; [228] September, 85.64. 

Q. And the total for those four shows? 

A. 1051.91. 

Q. And those figures are all in acre feet of water 
diverted ? A. Yes. 

Q. Mr. Dexter following the year 1935 did you 
make similar measurements during 1936, 1937, 1938 


md 1939'? A. We did. 

Q. And did vou following the same procedure as 
you have testified to? A. Yes. 

Q. Relative to the vear 1935? NPY ce 


Q. Do vou have in vour record, in the official 
water record book kept by von under the direction 
of the project engineer the amounts diverted by the 
defendants durine—through the MeDonald-Des- 
ehamps Diteh—during the months of June, July, 
Angust and September of 1936? ae Ves 

Q. Will vou read those figures? 

= Jane 1936, 3521638; JInly, 3927229: Awenst, 
218.18: September, 68.64. 
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Q. And the total? A. 1081.74. 

Q. Do you have the figures for the amounts di- 
verted during 1936 for those defendants through the 
Magee-Minesinger Ditch, and if so, just read them? 

A. June, 674.37; July, 956.97; August, 588.06 ; 
September, 261.75. 

Q. And the total? [229] 

A. Season, 2481.15. 

Q. Now for the year 1937 if you will read them 
from the McDonald-Deschamps Ditch? 

A. 1937, MeDonald-Deschamps: June, 345.51; 
July, 343.93; August, 376.40; September, 188.10. 

@. And the total? 

A. Season, 1253.94. 

Q. Now from the Magee-Minesinger Ditch for 
the vear 1937? 

A. June, 519.75; July, 803.68; August, 495.99; 
September, 336.60; season, 2156.02. 

Q. Through the McDonald-Deschamps Ditch for 
the vear 1938 ? 

A. June, 467.95; July 453.91; August 336.50; 
September, 231.96; season, 1490.32. 

Q. From Magee-Minesinger Diteh for 1938? 

A. Jime, 707.65; July, 83140; August) S8am0Ze 
September, 483.09. 

Q. For the year 1939 from MeDonald-Deschamps 
Intch—or the total, pardon? A. 2558.16. 

Q. Now from MeDonald-Deschamps Diteh for 
the Wear 19397 
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A. June, 229.28; July, 488.66; August, 447.68; 
September, 291.65; season, 1457.27. 

Q. From the Magee-Minesinger for the year 
19389? 

A. June, 187.70; July, 817.54; August, 460.55; 
September, 308.88; total, 1774.67. 

Q. Was the method used in measuring these 
waters and in computing the amount in acre feet 
diverted by the defendants during those vears 1935 
to 1939 inclusive, a standard method of measure- 
ment universally adopted and used by the United 
States Geological Survey and of the Bureau of 
Recla- [230] mation ? A. Yes sir. 

Q. You testified as to the diversions made, in 
acre feet, by the defendants, from these ditches, 
during five months of the irrigation season; do you 
know whether or not thev diverted any waters in 
other diversions during the vear, outside of the i1- 
gation season, from these ditches? 

A. Yes sir. 

Q. Did you make any accurate measurements of 
those diversions ? 

A. Well we estimated the amount of water and 
kept track of them: sometimes it was below our 
eauge readings. 

Q. There was water, however, diverted during 
other months? A. Yes. 

Q. Could that water have been impounded im 
government storage projects and used on project 
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lands had the defendants not diverted other waters ? 

A. Yes sir. 

Q. You are familiar, of course, with crop condi- 
tions and with the lands in general in your Post 
Creek subdivision ? A. Yes six. 

Q. About how many acres were irrigated in the 
Post subdivision of the Flathead Irrigation Project 
in 1935? A. About 18,568. 

Q. Did vou have an adequate water supply, in- 
cluding vour storage ? A. No sir. 

Q. To adequately irrigate those lands during 
1935 ? A. No sir. 

Q. Do you know the amount of water, approxi- 
mately, that [231] each acre under the project, un- 
der the Post Subdivision of the Flathead Project, 
received during the vear 1935? A. Yes sit. 

Q. And how much was it, actually delivered on 
the lands? A. 92 of an acre foot. 

Q. What effect did this water shortage have 
upon the lands under the Post Subdivision of the 
Flathead Projeet during 1935 ? 

A. Well it had a tendeney for each farmer to 
cut down his aeres in his farm, so that what waters 
he had he could put more on crops that was more 
profitable than some others. And in a great many 
eases thev didn’t irmgate the alfalfa later in the 
season because of the shortage of water and saving 
the water for their beets. and if they had beets, 
potatoes, clover seed. and suneh crops im then, and 
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they were running a shortage of water, it cut down 
their income and made it pretty hard for them to 
pay their o. and m. charges, and handle their oper- 


ations. 
Q. That is, the operation and maintenance 
charges? A. Yes sir. 


Q. Now if the defendants had confined their di- 
versions to the amounts of water allocated by the 
Secretary, and those waters used in excess had been 
controlled—in excess bv the defendants—had been 
controlled, what effeet would that have had upon 
the crops m your subdivision, in the Post Subdivi- 
sion, on the Flathead ? 

A. Well any time you got more water why you 
got more crops, and it helps them out that much. 

Mr. Smith: No cross examination. 


Cross Examination 
By Mr. Wallace: [232] 

Q. Yon only had the one meter gauge in each 
of those two ditches that you testified to ? 

A. They were both read by the same meter. 

Q. And they were not near the head of the 
ditch ? A. Verv close. 

Q. Of course there was considerable loss of 
water by seepage and evaporation before this water 
in these ditches reached the land of the defendants 
after it passed your measuring device ? 

A. JT am not familiar with that at all, IT don't 
know whether there was er not. 
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Q. Approximately how long is the MeDonald- 
Deschamps Ditch from the time it leaves Post 
Creek until it reaches some of the lands of the 
defendants? 

A. Why you might look on the map which would 
tell vou, but outside of that, I don’t know. 

Q. Just approximately ? 

A. I judge probably two miles. 

Q. And the Magee-Minesinger Ditch, it is, just 
approximately, how long, from the time it leaves the 
Post Creek until it reaches the Minesinger land? 

A. Well I misunderstood your first question; the 
Magee-Minesinger Diteh probably is two miles, and 
the McDonald-Deschamps Ditch is less than that, I 
think. 

Q@. And do vou know whether there is any loss 
of water by seepage from Post Creek on the defend- 
ants lands, or not? 

A. Well I rather suppose there is, in the Me- 
Donald-Deschamps Ditech, on the Wald diteh—I 
don’t think there is on the Magee-Minesinger, I 
don’t think there is so much. 

Q. In vour experience as an engineer and water- 
master vou [233] would sav there is a loss of water, 
isn't there? 

A. I think there is a loss of water but as to the 
amount [ have no idea. 

Q. But there is a loss of water in that diteh isn’t 
there, both in evaporation and seepage ? 

A. Oh ves. 
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Q. Now on the lands of the defendants, do you 
know where they are located, approximately ? 

A. Ican’t say that I do. 

Q. Well you know approximately, don’t you, Mr. 
Dexter? 

A. Well they are on the south of the McDonald 
Lake and in the Mission Division, but where they 
are I don’t know. 

Q. And south of Post Creek? A. Yes. 

Q. Well does your jurisdiction as water master 
extend over the territory in the vicinity of where 
these lands are located ? A. It does not. 

@. Your jurisdiction goes—as water master— 
goes down to Post Creek ? 

A. To Post Creek on the north side. 

Q. And it was your ditch riders that measured 
the ditches—measured the waters in the defendants’ 
ditches ? 

A. My ditch riders merely read the gauges. 

Q. There is a water master over the territory in 
the vicinity of where the defendants lands are lo- 
cated, isn’t there? oh.  Vaes: 

Q. And Mr. Montjov? A. Yes. [234] 

Q. And he has diteh riders? 

A. And he has diteh riders. 

Q. Will vou explain to us, please, how it came 
that vour ditch riders measnred these waters in 
these ditches, out of vour territory ? 

A. Well T have taken care of all the waters in 
Post Creek—that is. our water rns north—I take 
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care of the waters in Post Creek and I also take 
care of the water that is diverted from Post Creek 
between the Pablo Feeder and McDonald Lake, but- 
as fay as the land is concerned, I have nothing to 
do with the land whatsoever. 

Q. Now most of these gauge readings were taken 
by ditch nders; not by vourself ? 

A. A great many of them were taken by myself 
and some by the ditch riders. 

Q. Well let me ask vou this, if you know, most 
all of the defendants lands, with the exception of 
the Alexander tracts, are located west and below 
the Pablo Feeder Canal? A. Yes, 

Q. And most of the lands, or all of the lands 
of the defendants on the MeDonald-Deschamps 
Ditch, except the Alexander tract, is located east. or 
above the Pablo Feed Canal? A. Yes sit. 

Q. So that if these defendants used an excess of 
water on their lands this water that was in excess 
wonld be picked up in the Lateral B, government 
canal below, wouldn't it? A. Yes, 

Q. And now as to the lands of My. Wald, those 
lands le—in other words, Lateral C Canal goes 
through those lands, doesn’t it ? [235] 

A. I think it does. 

Q. So that if he were wasting much water, or 
using water in excess, part of that water or all of 
it would be picked up in the Lateral C Canal, 
wouldn't it ? A. Yes. 
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Q. When you were speaking of the Post Sub- 
division and the irrigation in 1935, just where is the 
Post Subdivision ? 

A. Well the Post Subdivision is that part of the 
Flathead Project that lies north of Post Creek and 
Mission Creek and south of Crow Creek, and the 
Pablo Feeder Canal on the east and the Flathead 
River on the west. 

Q. I am interested in knowing if there is any 
part of the Post Subdivision south of Post Creek? 

A. There is not. 

Q. It is all north of Post Creek ? 

A. It is all north of Post Creek and south of 
Crow Creek. 

Q. And were these gauge readings during the 
months of June, July, August, of the years vou 
have testified to, taken daily? 

A. Well practically; there may have been a few 
Sundays they were missed, or sometimes in the 
nuddle of the week, but generally every day. 

Q. Were there any times that you took the 
readings vourself that vou found the water shut 
down to a very small quantity ? 

A. Oh ves,—and it was so recorded. 


Cross Examination 
my Vio. Smit): 
QO. Mr. Dexter, with reference to the waste of 
water by usage of surplus amounts on the lands, do 
you have some waste within the subsoil ? 
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A. I presume there is. [236] 

Q. And if waste went into the subsoil by reason 
of the use of the excess amount that would not be 
picked up in either Lateral B, under the MeDonald- 
Deschamps Ditch, or in Extension C, under the 
Magee-Minesinger Ditch, would it? 

A. TI don’t think it would; I don’t know the 
character of that soil but I don’t suppose it would. 

The Court: You had better qualify your wit- 
ness; it appears on the record that he has been talk- 
ing about something that he doesn’t know a thing 
about. 

Mr. Smith: It is going to be rather difficult to 
qualify him as to what he has said. 

The Court: Well if vou can’t qualify him put 
on a witness that can qualify it; this is encumbering 
the record with words that mean nothing. 


Redirect Examination 


By Mr. Simmons: 

Q. You testified that certain of this excess water 
diverted by the defendants empties into Lateral B, 
and is picked up by the government canal; isn’t it 
a fact—or is it a fact—that there is, or is not, much 
land upon which the government can use that water 
below Lateral B after it is picked up? 

A. Well it is so intermittent that it doesn’t do 
them anv good. 
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Recross Examination 
By Mr. Wallace: 

Q. Do vou recall when it was that the turnout 
was constructed in the Pablo Feeder Canal, in which 
parts of the lands of the defendants may now be 
irrigated from government work ? 

A. Inthe Pablo Feeder Canal? [237] 

Q. Yes. A. I do not. 


Witness Excused. 


Mr. Simmons: We have no more witnesses, your 
Honor. I would like to offer in evidence at this 
time plaintiff’s offered exhibit number 1, being the 
large map, and Plaintiff’s Exhibit number 4, the 
project map to the left of the large map, and 
Plaintiff’s Exhibit number 5, the certified copy of 
the report to Congress, showing the cost of the 
Flathead Project, June 31, 1935. 

Mr. Wallace: We have no objection. 

Mr. Snuth: We have none. 

The Court: Very well, these exhibits will be ad- 
mitted without objection. 

Plaintiff’s Exhibit 1, the large map referred 
to, was then received in evidence without objec- 
tion, and is on file with the original exhibits in 
the case. 

Plaintiff’s Exhibit 4, the project map referred 
to, was then received in evidence without objec- 
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(Testimony of C. H. Dexter.) 
tion and is a part of the original exhibits in 
the case. 

Plaintiff’s Exhibit 5, the certified copy re- 
ferred to, was then received in evidence without 
objection and is a part of the original exhibits 
in this ease. 


PLAENITEER’S Hitec 
Irrigation 
10162-32 
Dee. 21 1935 
The President of the Senate. 
Sir: 

Pursuant to the provisions of the Acts of April 
4+, 1910 (36 Stat. 270) and Angust 1, 1914 (38 Stat., 
983). TL am submitting herewith three tables repre- 
senting the cost, eancellations, and other data with 
respect to Indian irrigation projects as compiled to 
the end of the fiseal vear June 30, 1935. 

Sincerely yours, 
(sed) HAROLD L. TCKES, 
Seeretary of the Interior. 


Enelasure 254323 
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(‘Testimony of C. IT. Dexter.) 
Irrigation 
10162-32 
Dee. 32, 1935 
The Speaker of the House of Representatives. 
Sir: 

Pursuant to the provisions of the Acts of April 
4, 1910 (36 Stat., 270) and August 1, 1914 (388 Stat., 
583), I am submittmeg herewith three tables repre- 
senting the cost, cancellations and other data with 
respect to Indian irrigation projects as compiled to 
the end of the fiscal vear June 30, 1935. 

Sincerely yours, 
(sed) HAROLD L. ICKKS, 


Secretary of the Interior. 
Enclosure 254324 
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(Testimony of C. H. Dexter.) 

Mr. Simmons: JI may advise the Court that at 
this time it has been suggested and offered to the 
Court that the plaintiff does not care to offer any 
evidence as to the duty [238] of water on the lands 
of the defendants, for the reason that our evidence 
as presented to the Court shows that there is not 
sufficient water to deliver over an acre foot of water 
in the Post Creek Subdivision; for the further rea- 
son that unless it 1s shown that the burden is on the 
defendants that the Secretary made an unjust and 
unequal division of water. in allocating two acre 
feet, why this is not the time for us to offer such 
proof; consequently the plaintiff now rests. 

The Court: Mr. Wallace I believe there was a 
witness to be recalled herve at ten this mormming on 
some matter vou wished to go into. 

Mr. Wallace: Mr. Hanna was the witness. 

The Court: Do vou wish him to resume the 
stand, so yon may examine further ? 

mr. Wallace: If I mav. 

The Court: Verv well, Mr. Hanna. 


358 United States of America vs. 


And thereupon 
W.S. HANNA, 


a witness for the plaintiff, resumed the witness 
stand, and testified as follows: 


Cross Examination 
Dy Mi. Wallace: 

Q. Now I show you the Defendants’ proposed 
exhibit 12, and I will ask you what that is, please? 

A, This appears to be a certified copy of a letter 
addressed to the Commissioner of Indian Affairs by 
the committee appointed to investigate the private 
water rights. It reads: ‘‘It is believed to be a just 
and correct measure of private water mghts, and 
having already received Department appro- [239] 
val, is made the basis for the findings in the cases 
covered by this report. It 1s recommended that the 
findings in the nineteen cases covered by this re- 
port be approved.’’ 

Q. And there is attached to the report one tract 
of land? A. Yes. 

Q. Of Ore Deschamps, number 734; do you know 
whether that is one of the tracts of land imvolved 
in this action, or not ? 

A. Yes it is one of the tracts involved. 

Witness Excused. 


Plaintiff Rests. 
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The Court: Whieh wishes to proceed now, the 
defendants or the interveners ? 
Mr. Wallace: I think it is proper that the inter- 
yeners should proceed now. 
The Court: I think so; he is the moving party 
at this stage of the case. 
Mr. Smith: Yes I think that is true, your Honor. 
And thereupon the following evidence was 
introduced by the interveners in behalf of their 
ease in chief: 


Mr. Smith: T now ask the Court to take judicial 
notice of a report—an excerpt from the Seventh 
Annual Report of the Reclamation Service, 1908, at 
pages 100 and 101, of the Seventh Report. I have 
available for the information of the Court that re- 
port, and because the books are books from the 
University Library T have had an exeerpt copied 
from the material therein contained, for the infor- 
mation of [240] the Court, if that is satisfactory. 

The Court: Any objection on the part of anv 
of the other parties ? 

Mr. Simmons: No objection. 
Mr. Wallace: No objection. 
The Court: Better have the excerpt marked. 
(Identified by the clerk as Tnterveners FEx- 
hilnt 13) 


The Cowt: Has that exhibit been made available 
to opposing counsel ? 
Mv. Smith: No it hasn't. 
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The Court: Well the Court does not care to deal 
with an excerpt from a record without the record 
itself being submitted to counsel. 

Mr. Smith: Well we will submit the record to 
counsel. 

The Court: So that they may have an oppor- 
tunity to submit other parts, if they wish. 

Mr. Smith: We will make these available to 
counsel. I now offer in evidence Interveners’ Exhibit 
14, the same being a certified copy of the order 
creating the Flathead Irrigation District. 

May. Simmons: No objection. 

Mi. Wallace: No objection. 

My. Smith: And I particularly refer the Court 
to page 16 of the exhibit wherein it shows the inelu- 
sion of the lands of the intervener, Dennis A. 
Dellwo, in the district; and in this connection I 
should like to ask the Court to take judicial notice 
of Section 7166 to Section 7169, inclusive, of the 
Revised Codes of Montana, 1921, and the Acts 
amendatory thereto. 

The Court: Revised Codes of Montana ’21 or 
35? [241] 

Mi:ssnnth: 21. 

The Court: Exhibit number 14 will be considered 
read in evidence; any party will have the right to 
refer to and comment upon the same or any part 
of it, at any time during the trial and in briefing. 

Tnterveners’ Fxhibits 13 £ 14 are on file with 
the original exhibits in this ease. 


B.W. Alexander et al. 361 


INTERVENERS’ EXHIBIT 14. 


Exhibit No. 14 is a duly certified copy of the 
order of the District Court of the Fourth Judicial 
District of the State of Montana, creating the Flat- 
head Irrigation District as a public corporation 
under the laws of the State of Montana, describing 
the lands within the boundaries of the district, 
which are all within the Flathead Indian Reserva- 
tion and the Flathead Ivrigation Project, and in- 
cluding among others the lands of the intervener 
Dellwo as described in the complaint in interven- 
tion. 


Mr. Smith: T now offer in evidence Interveners’ 
Exhibit 15, the same being a certified copy of the 
oviginal Repayment Contract between the United 
States and the Flathead Irrigation District, and 
also a contract supplemental to the original contract. 

The Court: Is there any objection ? 

Mv. Simmons: No objection. 

Mr. Wallace: No objection. 

The Court: In evidence without objection. 

Interveners Exhibit 15, the document. re- 
ferred to, was thereupon received im evidence 
without objection, being a part of the original 
exhibits in this case. 
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INTERVENERS’ EXHIBIT 15 


Exhibit No. 15 is a duly certified copy of the 
original and supplemental repayment contracts be- 
tween the United States and the Flathead Irriga- 
tion District, under which contracts the Flathead 
Irrigation District binds itself and the lands within 
the district to repay to the United States the pro- 
portionate share of the cost of the construction and 
operation and maintenance. The District binds itself 
to use its taxing power to collect the charges from 
time to time assessed by the United States. The title 
to the project is stipulated to remain in the United 
States until the construction charges are paid. 


Mr. Smith: May this be received subjeet to the 
same ruling? 

The Court: Jt may be considered read and used 
in the same way as Exhibit 14. 

Mr. Smith: JT now offer in evidence Interveners 
Exhibit 16, the same being a certified copy of the 
patent from the United States to Margarita 
Gariepy: a deed from Margarita Gariepy to F. .. 
Grav Company: a certified copy of a deed from 
FLL. Gray Company to Frank L. Gray; a deed—or 
certified copy of a deed from Frank LL. Gray to 
C. 1D. [242] Thompson; and a certified copy of a 
deed from Charles D. Thompson and wife to Dennis 
A. Dellwo. all of which deeds cover the E14 SW14 
of Section 26, Township 20 North. Range 21 West. 
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Mr. Simmons: No objection. 

Mr. Wallace: No objection. 

Mr. Smith: It is a chain of title to the lands of 
the intervener Dellwo. 

The Court: It will be admitted without objec- 
tion, considered as read, and can be used as Exhibit 
14 can be used. 

Interveners Exlibit 16, the certified copies 
referred to, was then received in evidence with- 
out objection, and is a part of the original 
exhibits in the case. 


INTERVENERS’ EXHIBIT 16 


Exhibit No. 16 consists of a patent and several 
deeds. The patent is for the East Half of the South- 
west Quarter of Section Twenty-six. Township 20 
North, Range 21 West, M. M., and was issued to a 
Flathead Indian. The deeds operate to transfer the 
title to the land described to the intervener Dellwo 
in fee simple. [550] 


Mr. Smith: f now offer in evidence Tnterveners’ 
Exhibit 17, the same being a certified copy of the 
Rules and Regulations adopted for the Operation 
and Maintenance of the Flathead Irrigation 
Project. 

Mv. Simmons: No objection. 

Mr. Wallace: No objeetion. 

The Court: Tt will be admitted subject to the 
same conditions as 14, 15 and 16. 
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Tnterveners Exhibit 17 was then received in 
evidence without objection and is a part of the 
original exhibits in the case. 


INTERVENERS’ EXHIBIT 17. 


Exhibit 17 contains the rules promulgated by the 
Secretary of the Interior for the management of 
the Flathead Irrigation Project, August 1, 1932, as 
amended July 8, 1933. The rules in part are as 
follows—— 

1. Organization—— 

Indian irrigation projects are in charge of a 
Project Engineer ov other appointed employee 
of the U. 8. Indian Service who is fully author- 
ized to administer, carry out and enforce these 
rules and regulations, either directly or throngh 
project employees delegated by him, such as 
watermasters, ditehriders, foremen or other 
assistants. The Project Engineer or his repre- 
sentative is fully authorized to refuse or discon- 
tinue delivery of water to any person who dis- 
regards these rules and regulations. 


2. Tinegation Season—— 

The irrigation season for the Flathead irri- 
gation project covers the period from April 15 
to October 15. Th the event of unusual eondi- 
tions in the spring, owing to construction or 
maintenanee work on canals or laterals or when 
the designated opening date appears detrimen- 
tal to erep production, the proper officers of the 
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United States are authorized to advance or de- 
lay, for a period of fifteen days, the beginning 
of the season’s operation, and a corresponding 
change may be made for the date of closing the 
season, if it is to the best interests of the 
project or the farmers so to do. In no event, 
however, shall the canals be operated during 
any one season for a period in excess of six 
months. 

5. Delivery Point. 

The general rule of the project shall be one 
delivery point at the upper boundary of the 
farm unit or allotment, and the project shall 
maintain the lateral system to that extent. In 
special cases where from a cost or topographic 
standpoint it is impracticable for the landowner 
or lessee to irrigate the entire irrigable area of 
his tract from one delivery pomt, the Project 
Engineer is authorized to establish additional 
delivery points but in no instance shall more 
than one delivery point be established and 
maintained when the landowner or lessee can at 
a reasonable expense provide for delivery by 
the construction of suitable head ditehes. [551] 


6. Reeord of Deliveries. 

Water users who are entitled to the delivery 
of water shall file with the ditehrider, or other 
proper operation emplovee, forty-eight hoid:s 
in advance of the time delivery is desired, > 
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properly signed water request card on which is 
indicated the time delivery is desived, the de- 
scription of the subdivision, area to be irri- 
gated, and the tumouts to be used. Printed 
Water Request Cards will be supphed by the 


“project. Request cards are required for each 


irrigation, and upon completion of a delivery 
the water user shall acknowledge same by sign- 
ing the water request ecard. Ditchriders are 
specifically prohibited from making water de- 
livery to anv water user until he (the ditch- 
rider) receives notice from the project office 
that all charges have been paid and proper 
water request cards have been filed by the 
water user. Water request cards for all com- 
pleted deliveries must be filed in the project 
office at the end of each month during the 1117- 
eation season, and he must also file a statement 
of all uncompleted deliveries with the estimated 
acreage jmigated under such requests to the 
end of the month. 


7. Duty of Water; Delivery in Periods of 
Shortage. 

Payment of the annual operation and main- 
tenance assessments shall entitle a water useT 
to the dehyvery of water, without further charge, 
up to the maximum number of acre feet speci- 
fied in the annual assessment notice for each 
acre of invigable land in the farm unit or allot- 
ment. Water will be delivered, subject to the 
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provisions of these regulations, on a demand 
basis so long as a sufficient quantity is available 
for project use. Where the exigencies, however, 
justify, the Project Engineer is authorized to 
adopt a rotation system, either for the entire 
project or for individual units thereof, when, in 
his opinion, such action is for the. best mterests 
of the project in the apportionment to each 
water user of his just proportionate share of 
the available water supply. 

At any time duning the irrigation season 
when it shall appear, in the judgment of the 
Project Engmeer, that there shall not be suf- 
ficient water available to deliver the maximum 
amount, as provided for m the annual assess- 
ment notice, to the entire intigable area for 
which appheation for delivery of water has 
been made and approved, then the Project En- 
eineer shall be authonzed to reduce such 
mnount to the extent that there shall, im his 
judgment, be sufficient water available to make 
proportionate delivery to each unit or allot- 
ment; and when any unit or allotment shall 
have had delivered to it the amount so fixed, it 
shall not be entitled to further delivery of 
water except when it shall appear that there is 
a surplus of water available. [552] 

It is the duty of the Indian Ivrigation Ser- 
vice to furnish water for beneficial irigation 
use only, and it is the duty of the water user to 
assist in the prevention of waste. and also pre- 
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vent damage to adjacent lands. Water users are 
responsible for water after it is delivered to 
their land, and thew are required to have their 
field ditches in suitable condition and of sueh 
capacity as to permit the use of economical 
heads. 


8. Waste Water—— 

Water users will be required to construct and 
maintain in good order and repair upon their 
lands, such ditches as mav be necessary to eateh 
and conduct to some waste canal, ditch or nat- 
ural dvainage channel, all waste water flowing 
upon or from their lands. No waste water shall 
be allowed to flow upon a road or highway right 
of way. and no waste water will be allowed to 
collect within twenty feet of any canal or lateral 
helonging to the United States, nor shall any 
waste water ditches be constructed within ten 
feet of any canal or lateral, except at pomts of 
intersection or crossing, and such erossing shall 
be loeated and constructed only by order and 
under the direction of the proper employee of 
the Uiited States. Water delivery will he re- 
fused any water user during such time as he 
fails or refuses to comply with the provisions 
of this paragraph. 


9. Structures—— 

The necessary headgates, checks and measur- 
ing deviees will be installed by the project in 
eanals, laterals and drainage ways operated and 
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maintained by the project. Any person or cor- 
poration contemplating the building of any 
structure in or across any canal, lateral or 
drainage way operated and maintained by this 
project shall first consult the Engineer in 
charge as to the proper plans, and receive from 
him a permit to do the work. All persons or 
corporations are warned against the violation 
of this section. 


14. Assessments—— 

he annual per acre charge for operation and 
maintenance shall be levied against the entire 
ivrigable area of each farm unit or allotment to 
which irrigation water can be delivered from 
present constructed works. Charges shall he- 
come due and pavable in accordance with the 
annual publie notice issued each year, and the 
provisions of the annual public notice regard- 
ing refusal of delivery of water in case of de- 
linqueney shall be enforeed. [553] 


15. Interference with Project Operation—— 

No persons other than those specifically desig- 
nated by the Project Engineer ave authorized to 
regulate project structures or to interfere in 
any way with project operated canals or any 
works appurtenant thereto, or the water flowing 
therein. 


16. Crop and Statistical Report—— 
A evop and statistical report on forms fir 
nished for that purpose will be taken each year 
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by the ditchridex or some person authorized to 
do so. This report will show the number of 
acres devoted to each crop, total yield and 
value of crops for each unit of the project and 


for the entire project. 
* * ae % + * % 


18. Complaints —— 
All complaints must be made in writing to 
the Project Engineer. 


19. In case of dispute regarding applheation 
of rules and regulations and decisions of the 
project engineer made pursuant thereto, appeal 
mav be made to the Supervisme Engineer of 
Irrigation District No. 3 who will adjust the 
matter or refer same to the Commissioner of 
Indian Affairs whose decision will be final. 


Mr. Smith: IT now offer in evidence Interveners’ 
Iixhibit 18, the same being a certified copy of Con- 
struction Costs on the Flathead Ivrigation Project 
up to and ineluding June 30, 1938. In this eonnec- 
tion I may explain that the exhibit is the same 
character of exhibit as was introduced [243] by the 
plaintiff as Exhibit number 5. but brings the totals 
down to a later date. 

Mr. Simmons: No objection. 

Mv. Wallace: No objection. 

The Court: Just what bearing has this exhibit 
upon the case? 
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Mr. Smith: It has no specific bearing, your 
Honor, except that it does show what the United 
States had done and hag expended, and ties into the 
Repayment Contract, in that it shows what the vari- 
ous land owners have to pay for the construction of 
the various features of the reservation, and I think 
it might have some bearing upon the good faith of 
the United States, as trustee, in adopting the par- 
tienlar system that was adopted for the inrigation 
of these lands. 

The Court: Anybody question the good faith of 
he United States in this connection ? 

Mr. Smith: Well no, I think perhaps I mis- 
quoted the record as to the good faith; I should 
have said questioned the right of the United States, 
or questioned whether the United States, i using 
the project system as a system for the irrigation of 
these lands, acted in accordance with its duties as 
trustee under the Treaty, as interpreted by the 
Winters case. 

The Cowt: I take it there is no objection to this 
exhibit ? 

Mr. Simmons: We have no objection. 

Mr. Wallace: No objection. 

The Court: Jn evidence without objection; con- 
sidered read; it may be referred to by either party 
at any time during the trial or in briefs. [244] 

Interveners’ Exhibit 18 was then received in 
evidence without objection and is a part of the 
original exhibits on file in this case. 
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INTERVENERS* EXHIBIT 18. 

Exhibit No. 18 is a duly certified copy of a report 
to Congress showing the cost of the Flathead lrti- 
gation Project to June 30, 1938, to be the sum of 
£8,112,649.29. 

Mr. Smith: I have here, your Honor, a copy of 
an exhibit which My. Sperry is gomg to testify 
from: for the convenience of the Court and counsel 
IT have had a copy prepared so that it may be filed. 


GUY L. SPERRY 


was called as a witness on behalf of the Interveners, 
and having been duly sworn, testified as follows: 


Direct Examination 
By Mr. Smith: 

Q. Referring to the Interveners proposed exhibit 
number 19, Mr. Sperry, I will ask vou to look at 
the first horizontal column on that exhibit and tell 
the Court what the first horizontal column purports 
to represent ? 

A. The column number one, the horizontal 
column, represents the average delivery of water to 
the MeDonald-Deschamps Ditch based on the entire 
ivrigable acreage of the units on which these Seere- 
tarial private rights have been awarded, for the 
vears 1935 to 19389—inelusive, with the acreage. 

Q. Now will vou refer to Plaintiff’s Exhibit 4; 
To will ask vou if the green portion of the area rep- 
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(‘Testimony of Guy L. Sperry.) 
resents lands which are within the Flathead Trriga- 
tion District? A. Thats iieht 

Q. And if the pink portion represents lands 
which are, or have, the so called Secretarial rights? 

A. That’s right. [245] 

Q. Now in computing the averages included in 
the horizontal column number one did you include 
only the lands which were covered by the Secre- 
tarial decree or did you include all of the irigable 
lands of the defendants, as indicated on that map? 

A. This includes both the lands of the Seere- 
tarial decree and the irrigable lands that are under 
the project system. 

Q. So that, in other words, it includes both the 
pink and green lands as shown on that map? 

pee Richt, 

Q. Now then in arriving at the acre foot—feet 
of water per acre, what sources of water were con- 
sidered in your computations ? 

A. Both the diversions by the private diteh—by 
the McDonald-Deschamps private diteh—and waters 
delivered from the government systems. 

Q. Now then as to the Jands marked in green, 
which ave lands under the project system, do those 
lands receive some diversions from the project 
svstem ? BAO NEES Sham, 

Q. And do those lands receive. so far as is de- 
manded by those lands, the same amount of water 
as is received by other project lands? 
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(Testimony of Guy L. Sperry.) 

A. That’s right; this water is diverted to these 
lands if requested and on the same basis as the 
remaiing lands in the project. 

Q. Now the calculations shown in the horizontal 
column number one for the years 1935 to 1939 in- 
clusive, and the averages, are obtained by what 
mathematical process? 

A. They are obtained by taking the acreage for 
which the [246] Secretarial decree had been granted, 
aud the acreage mcluded under the project system 
—that is, outside of the—that 1s, in addition to the 
private acreage—added together—all waters de- 
hvered to the units, both through the private diteh 
and by the government, and dividing the one by the 
other and securing the number of acre feet per acre 
for the entire irrigable acreage. 

Q. Now then referring solely to the acreages in- 
volved, vou have, as I understand it, two sets of 
acreages, one the acreage of awarded rights by See- 
retarial decree, and the other the irrigable acreage 
under the project, is that correct ? 

A. "Diett’s mingle 

Q. Where do vou get the figures of acreage 
under the Secretarial decree ? 

A. The acreage under the Secretarial decree was 
obtained by—obtained from the committee, Secre- 
tarial committee, appoimted by the Secretary, for 
the determination of the acreage that should be un- 
der the private ditch. or the acreage under the 
private ditch. 
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(Testimony of Guy L. Sperry.) 

Q. Well let me ask you, did you go to the Sec- 
retarial decree itself and ascertain from that the 
acreage awarded ? A. That’s right. 

Q. And so far as the acreage, the irrigable acre- 
age in the project is involved, how did you deter- 
mine that? 

A. Those are determined by well defined process, 
by actually going into the field, by siveys in the 
field by government engineers and surveyors, taking 
a plane table measurement—that is, a sheet was 
placed on the plane table and it was scaled 1 inch 
equal 400 feet; the ditches were actually run [247] 
out in the field and the acreage, the irrigable acre- 
age determined, eliminating the highest points, that 
is, points that were too high to be irrigated, lands 
above the ditch, lands that were too rocky to pay to 
irigate, and any other areas that were not irrigable, 
not deemed to be 111igable; and the same system was 
used over all the lands on the project. 

Q. There was at one time a general classification 
of lands in the Flathead Irrigation District, wasn't 
there ? hats rich 

Mr. Smith: In this connection, your Honor, we 
ask the Court to take judicial notice of the Acts of 
Congress of April 23, 1904, June 25, 1910, and 
March 4, 1929. 

The Court: Have you the citation of it? 

Mr. Smith: Yes, the Act of March 4, 1929 is 45 
Statutes at Large, 1539; the Act of April 23, 1904 
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(Testimony of Guy L. Sperry.) 
is 33 Statutes at Large, page 302; and the Act of 
June 25, 1910 is 36 Statutes at Large, page 740. 

Q. And in the course of that classification did the 
government engineers make a survey of every forty- 
acre tract within the confines of the reservation ? 

A. Yes. 

The Court: I suggest that the witness be allowed 
to testify instead of counsel; let him tell us what 
was done, instead of vou asking him if it isn’t so. 

Q. Tell us what was done with respect to classi- 
fication of these lands ? 

A. The lands—the classification of the lands was 
after the irrigable area surveys had been made in 
the field of each forty-acre tract, and the sheets 
contained one acre [248] each sheet contained one 
acre; these sheets were then taken into the office and 
the areas, high spots, and those unirrigable areas, 
were eliminated, and the irrigable area designated 
upon the sheets, from which these acreages were 
transferred to the records of the project. 

Q. And are those ¢elassification records now a 
part of the official records of the project ? 

A. They area part of the official records. 

Q. And are they made by vou from day to day 
on the project ? A. ‘Phat’s right. 

Q. How soon after the actual surveys were made 
were the records of these facets shown by the sur- 
veys put in record form ? 

A. They were taken off as soon as it was prac- 
ticable by the force working under the government ; 


B.W. Alexander et al. oti 


(Testimony of Guy L. Sperry.) 

they were immediately transferred, as soon as the 
areas were determined, they were transferred to the 
permanent record. 

Q. And it was from these records that you took 
the irrigable acreage that is here involved within 
the project? A. That’s right. 

Q. Now then, going to the water diversion 
figures, how did you determine the amounts of 
water which was delivered by the project, to the 
lands involved ? 

Mr. Simmons: ‘To which plaintiff objects on the 
ground that it is incompetent, irrelevant and imima- 
terial, not based upon any issue involved in the case, 
for the reason that this action is an action in ijune- 
tion and not adjudication. 

The Court: The objection is overruled. 

Mr. Simmons: Note onr exception, please. 

A. The ditch rider’s duty is to deliver water to 
the lands [249] requesting it, if they are in a proper 
status to receive it, in regard to payments; they turn 
the water out of the canals and measure the water 
delivered to the land, cither by means of weirs, 
which are measuring devices, or by estimation; 
daily records are kept on these deliveries and at the 
end of the month they are turned in to the water 
master: these records are kept in water record books 
which are permanent records; at the end of the 
month the amount of water is computed that has 
been delivered to each unit or allotment, the total 
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of these monthly deliveries comprising the total for 
the season. 

Q. And was it from the records kept in the 
fashion that you have indicated, that you took the 
figures which you used in estimating the amount of 
water delivered by the project to the project lands 
of the defendants ? A. That’s right. 

Q. Now then with respect to the amounts of 
water delivered through the Magee-Minesinger and 
the MeDonald-Deschamps ditches, is that figure the 
same one that was given us by M1. Dexter in his 
examination today ? 

A. The water, the amounts of water delivered 
through the private ditches are the same figures 
that were used in his computations, plus the water 
delivered through the government ditches, and then 
the total irrigable area is used instead of the Secre- 
tarial decree; that is the plan. 

Q. Now then does column number one correctly 
show the amounts of water in acre feet, per acre, 
which were delivered to the irvigable acreages of the 
defendants, including both project and Secretarial 
decree lands, through both the project system and 
the MeDonald-Deschamps Diteh, during the vears 
1935, [250] 1936, 1937, 1938 and 1939? 

A. Yes, that’s cofrect. 

The Cowt: I would like to ask a question here, 
for the purpose of clarifying the matter in my own 
nund. Will vou please interpret the first three lines 
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at the top of Exhibit 19—‘‘ Amounts of water avail- 
able in acre feet per acre on Flathead Indian Reser- 
vation—Mission Valley Division—calculated under 
different conditions.’’ Now what do you mean by thie 
word ‘available ?”’ 

The Witness: The amounts of water available 
means all the water from natural flow and storage 
on this. 


9 


The Court: ‘In acre feet per acre;’’? what does 


that mean? 

The Witness: he amounts that could be de- 
hivered on each—that were delivered on each i111- 
gable acre. 

The Court: And dropping down to the number 
1, as I understand it, in 1935 it would be 3.61 feet 
of water available for every acre on the project ? 

The Witness: No siv, only on the lands under 
the MeDonald-Deschamps Ditch. 

The Cowt: That would mean that there would 
be available for their use that many acre feet per 
acre? 

The Witness: That actually was delivered to 
them. 

The Court: An acre foot means a foot of water 
covering a surface of one acre, as T understand ? 

The Witness: That’s right. 

The Court: And it is indieated, the figures 3.61, 
under 1935, means that each acre actually received 
that under the MeDonald-Deschamps Diteh—actu- 
ally received 3.61 feet of water? 
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The Witness: Right; and the depth varied from 
year to [251] year, varying from 3.5 to 5.17, with 
an average of 4.32. 

The Court: Yes, I see that; but the pomt I was 
inquiring about was whether they actually received 
that much water on each acre subject to irrigation, 
during that year, for the years 1935, 1936, 1937, 
1938 and 1939. 

Whereupon, at 10:55 o’clock a. m. a short 
recess was had, at the expiration of which time 
the trial was resumed. 


The Court: Proceed. 

Q. With respeet to horizontal column number 
one. does that figure represent actual delivery, 
figures, for the lands of the defendants lving under 
the MeDonald-Deschamps Ditech? 

A. The eolumn one represents the lands lying 
under the—all the ivrigable lands—deliveries to the 


irigable—not necessarily under the MeDonald- 
Desehamps Diteh, 

Q. But it is an actual delivery figure, rather 
than an available figure ? A. Yes. 

Q. Now then My. Sperry, referring to horizontal 
column number 2, will vou tell us what mathemati- 
eal computation vou used in determining the figures 
there represented, for the vears 1935 to 1939, in- 
elusive ? 

A. Colimn 2 represents the total waters de- 
livered to the Jand im the MeDonald-Deschamps 
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Ditch, divided by the acreage of the Secretarial de- 
cree to the private water rights granted. 

Q. Now then in determining the amount of 
water that you used in that calculation, are the 
figures which vou used there the same as the figures 
which vou used in respect to Column one, in so far 
as delivering through the MecDonald-Deschamps 
Ditch are concerned ? AL Wifes. [252] 

Q. And were they obtained in exactly the same 
manner ? ie Yes 

Q. And from the same records ? 

A. And from the same records. 

Q. Now then the average figure involved in the 
horizontal column number 2 is what figure ? 

A. This figure is the summation of the private 
rights under this ditch 


the figure used is the suin- 
mation of the private rights ? 

Q. And did you obtam—where did vou obtain 
that summation—by adding what figures ? 

A. From the Secretarial decree. 

Q. Does horizontal column number 2 correctly 
show the amount of water in acre feet per acre 
actually diverted through the MeDonald-Deschamps 
Ditch for the lands which were awarded Secretarial 
rights ? A. It does. 

Q. Does the figure shown in horizontal column 
number 2 represent the actual amounts of water 
delivered, divided by the acreages involved under 
the Secretarial decree ? 
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A. Yes. I would qualify that by sayame Giie 
amounts of water diverted. 

Q. The amounts of water diverted from the 
MeDonald-Deschamps Ditch? A. Mee 

The Court: Well what is the distinetion there 
between your statement and the question of counsel ? 
He said ‘‘Will be delivered,’’ and vou said *Di- 
verted’’ to. 

The Witness: The water is measured at the 
point of diversion instead of at the lands. [253] 

The Court: The amount delivered would be the 
amount diverted, less the amount lost by evapora- 
tion and seepage? 

The Witness: Yes. 

@. Now then do vou have any calculation which 
would show the amount of seepage loss in the Me- 
Donald-Deschamps? 

A. We have had two gaugings made in the Me- 
Donald-Deschamps Ditech and the Magee-Minesin- 
ger Ditch. 

Q. And by whom were those gauges made? 

A. Our hydrographer, M1. Kemp. 

Q. And were those gauges made by him in the 
regular course of his employment by the United 
States? A. Yes. 


Q. Indian Irrigation Service? A. Yes. 
Q. And did those gauges become a part of the 
official records in your office ? AL Wee 


Q. Now then ean vou tell me what, the amount 
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of loss by seepage and evaporation was, as shown 
by those gauges? 

A. As shown by those gaugings on the MeDon- 
ald-Deschamps Ditch one gauging was taken near 
the head of the ditch; another was taken a mile 
and a quarter below—approximately a mile and 
a quarter below the head of the ditch—on the same 
day, and the loss was very close to 22 per cent in 
the McDonald-Deschamps Ditch. In the Magee- 
Minesinger ... 

Q. ... Well we will cover the Magee-Minesinger 
Ditch in connection with other matters. Now then 
if you will refer to horizontal columns 3 and 4; 
does horizontal column number 3 correctly show 
the amounts of water in acre feet per acre which 
were delivered to the lands lying under the Magee- 
Mine- [254] singer Ditch through the Magee-Mine- 
singer Ditch, and the government system in con- 
nection with the Magee-Minesinger Ditch, and the 
lands lying under it, with an average of water de 
livered by the government system? 

A. Oh, no water is delivered in this area through 
the government system. 

Q. Now in making the computations in hori- 
zontal column number 8 dit vou use the same 
method and the same records as you used in con- 
nection with horizontal column number 1? 

A. Exactly the same methods and the same sys- 
tem were used. 
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Q. And does horizontal column number 3 show 
a record of actual deliveries made, divided by the 
entire irrigable acreage of the lands lying under 
the Magee-Minesinger Ditch? 

A. It indicates the actual amounts, using the 
diversions instead of the deliveries. 

Q. Yes—then it represents the actual amounts 
diverted to the lands under the Magee-Minesinger 
Ditch, is that correct? A. That’s correct. 

Q. Now then in column number +—horizontal 
column number 4—is that column figured in exactly 
the same way and from the same record as hori- 
zontal column number 2? 

A. Yes that is figured in exactly the same way 
and from the same record as horizontal column num- 
ber 2. 

@. And does horizontal column number 4 show 
correctly the amounts of water in acre feet per 
acre actually diverted for the lands awarded a right 
in the Secretarial decree? 

A. Yes it does; the only difference between the 
columns 3 and 4, in this case there being no water 
diverted through the government system, all the 
water coming from the private ditch, Magee-Mine- 
singer Ditch, is that the acreage in column [255] 4 
is the Secretarial decree acreage and the acreage in 
column 3 used was the irrigable acreage, which di- 
version differs somewhat from the Secretarial de- 
cree, and where you get the irrigable acreage figure 
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used in column 3 that is taken from our regular 
records, as deseribed previously. 

Q. From the classification records? 

A. From the classification records. 

Q. Now if you will refer to horizontal column 
number 5, I will ask you what that represents? 

A. Column number 5 is the average delivery of 
—well it is the delivery—the average is indicated 
but it is the delivery—to Dellwo, based on irrigable 
acreage, and by Dellwo we refer to the area indi- 
eated on the map which is the E14 of the SW), of 
Section 26, Township 20 North, Range 21, I be- 
lieve; and the amounts of water delivered to this 
particular tract of land were obtained by or from 
the regular official records of the project and the 
average of this particular tract was obtained in the 
same manner as previously described, from the 
official records, and the total delivery for each year 
was divided by the irrigable acreage and the quan- 
tities indicated in the—under the various years, 
ranging from .96 of a foot to 1.3 acre feet at the 
actual deliveries to the lands of this party. 

Q. With reference—going back to columns num- 
ber 3 and 4 I forgot to ask you if you made com- 
putations with respect to the—computation of loss 
—that is, losses by seepage and evaporation, in the 
Magee-Minesinger Ditch? 

A. There was a gauging made on the Magee- 
Minesinger Ditch on the same date, the same date 
as on the McDonald-Deschamps Ditch; one gauging 
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was made near the head of the ditch, near [256] the 
point of diversion, and the second gauging was made 
approximately two and a quarter miles from the 
head and instead of there being a loss indicated in 
this ditch there was an actual gain of eight percent 
of water m the ditch, which can be accounted for 
only by the fact that the MeDonald-Deschamps 
Ditch or other sources of water above were actual- 
ly draining into the Magee-Minesinger Ditech and 
adding to the flow at this point instead of there 
being a loss. 

@. Now then in connection with column number 
6 what do the figures shown for the vears 1935 to 
1939, and the averages, indicate? 

Mr. Simmons: Now, if the Court please, we 
renew our objection to that question, upon the 
grounds that the question is incompetent, and imma- 
terial and has no bearing on the issues involved in 
this case as to any of the facts disclosed in this so- 
called schedule or tabulation from which he is tes- 
tifying as to the average delivery per irrigable 
acres in the entire Mission Valley Division. 

The Court: The objection will be overruled. 

My. Simmons: Exception. 

Mi. Wallace: May it please the Court, I would 
like to object at this time to this further line of 
examination, along this line, upon the grounds as 
stated by counsel for the government and upon the 
further ground, may it please the Court. that the 
witness on the stand, as I understand the testi- 
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mony, as to column 5, has testified that represents 
the amount of water that was delivered to Dellwo, 
divided by the irrigable area of that, ranch. 

The Court: The objections will all be overruled 
now. 

Mr. Simmons: If the Court please, if we could 
have [257] just a general objection to this line of 
testimony it would probably speed up this case, if 
the record may so show. 

A. The figures in column 6 indicate the average 
delivery per irrigable acre to the farm area being 
irrigated in the entire Mission Valley Division; 
we didn’t take all of the irrigable acreage of the 
Mission Valley Division but we took the irrigable 
acreage of the lands irrigated during those years. 

Q. Now why did you not take the entire irriga- 
ble acreage of the Mission Valley Division, but lim- 
ited yourself to the irrigable acreage of the farm 
area; why did you use that one figure in place of 
the other? 

A. Well if we had used the whole irrigable acre- 
age of the Mission Valley it would have, of course, 
made a much smaller figure, but the defendants were 
watering the land that was irrigable and they were 
taking a certain amount of water; if more land 
had been irrigated in the Mission Valley it would 
have had to be divided and a lesser amount would 
have been available, but since the defendants were 
irrigating such lands as they had in crops, presum- 
ably it would hardly have been fair to have used 


388 United States of America vs. 


(Testnmony of Guy Desperr) 
the gross irrigable acreage and arrive at a figure 
that was smaller; in other words... 

Q. ... Let me ask you this, Mr. Sperry—there 
are numerous farms, or there are some farms on 
the reservation and within the Mission Valley Di- 
vision, which have irrigable land—of farm land, 
which are not farmed? A. Many of them. 

Q. And so that in determining the pro rata per 
acre share would you include irrigable acreage re- 
gardless of whether there is a demand for water for 
that acreage or not? [258] 

A. We use only the irrigable acreage of those 
farms requesting water, and that naturally gives— 
would give a larger amount to the farms which are 
really using the water. 

Q. Now then is there a distinction by you be- 
tween the irrigable acreage of the farms irrigated 
and the irrigated acreage of the farms irrigated ? 

A. Yes there is a distinction; the irrigated area 
of the farms irrigated is also, in general, taking 
the average, 1s a bit less than the irrigable acreage 
of the farms irrigated, for the reason that in many 
cases 1f the water is short the user elects to use his 
quota of the water on such lands as he has that 
are in crops that he deems of sueh value that he 
may let part of his land go dry in order to use the 
available water as additional water on the Jand that 
he figures he will receive the greatest returns from. 

Q. And in some years is there the necessity that | 
he do that in order to produce crops? 


B.W. Alexander et al. 389 


(Testimony of Guy L. Sperry.) 

A. There is particularly during all of these years 
I would say, in individual cases, that this practice 
is followed; some elect to spread the water over 
the entire acreage; some elect to use it on restricted 
areas; and that is a matter for the individual to 
decide, and the shorter the water supply the more 
the tendency to restrict the area over which the 
water is spread. 

Q. In computing the figures shown in the hort- 
zontal column number 6 what records were used ? 

A. The regular project records of irrigable areas, 
the farms irrigated and the available water supply, 
that is, the water that, is actually delivered to the 
land, the records from the water record books, the 
water actually delivered to [259] the land, and 
divided by the irrigable acreage of the land being 
irrigated, to obtain a unit figure—acre feet, per 
acre, delivered in these years. 

Q. And does column number 6 accurately show 
the average delivery for irrigable acreage of farms 


irrigated ? no Chats richie 
@. In acre feet per acre on the entire Mission 
Valley Division? A. Yes. 


Q. Now then you have indicated in your prior 
testimony that there are certain storage projects 
on the reservation, is that correct? 

A. That’s correct. 

@. And how are those—who has constructed 
those storage projects? 
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A. ‘Those projects were constructed by the gov- 
ernment, for the Flathead Project, and the cost, is 
borne—will be eventually borne by the holders of 
title to land under the irrigation system. 

Q. Now then will you refer again to Exhibit 
number 4—that’s the map with the green and pink, 
and I will ask you whether the lands shown in pink 
on that map, which are lands which have Secretarial 
rights, are in any manner assessed with the cost of 
the construction ? A. No. 

Q. Of the irrigation project facilities? 

A. No they are not assessed with either con- 
struction or operation and maintenance for that 
particular area. 

Q. So that there is no—they are not lable for 
the payment of any costs—any portion of the con- 
struction costs? [260] A. No sir. 

Q. Now then will you briefly indicate to the 
Court, Mr. Sperry, the manner in which the stor- 
age facilities actually result in a greater amount 
of available water—if the Court will pardon me— 
I assume that the Court is—being a western man— 
is well acquainted with how that is, but in the event 
some other court, should look into it, they might not 
know. 

The Court: Well if they don’t know they will 
probably pay no attention to it; but it might be 
well to inform them. 

A. The reason for the storage reservoirs is that 
after the irrigation season is over in the fall there 
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is always an amount of water running in the va- 
rious streams, and where every bit of water avail- 
able is needed for the lands that are under an irri- 
gation project system, it 1s policy to begin storing 
the water as soon as possible in the fall and to store 
it in the winter months and to store it in the spring, 
during the spring rains, if there are spring rains, 
and during the period of larger runoff when the 
show is gone off the ground in the spring, and off 
the mountains, generally in the spring when there 
is a large flow of water in these streams it is col- 
lected in the reservoirs against the time when the 
demand for water will be greater than the supply. 
This is particularly true of the Flathead Project, 
where most of the streams are comparatively small 
and where the water supply is low and the demand 
for water early in the season, of course, is small. 

Q. Why is that? 

A. The ground is wet, ordinarily, and the hot 
weather has not come to cause evaporation, and 
consequently your demand is small in the spring. I 
might say that from our records [261] the approxi- 
mate demands for the year are very low in April; 
usually very little water is delivered in April; in 
May possibly 15 or 16 percent of the demand cov- 
ered; in June 25 percent—26 percent; and July 
possibly the demand will be 31 or 32 percent, and 
August it will drop off again, somewhere possibly 
down to 18 percent, and in September it is dropped 
off yet possibly to eight percent; so that the way 


392 United States of America vs. 


(Testimony of Guy L. Sperry.) 

the demand comes it makes it extremely useful to 
have a large supply of water in the reservoirs at 
the time of the dig demand, that is, larger amount 
of water available at the time of the big demand, 
and for this reason we have the storage systems ag- 
eregating about 98 thousand acre feet mn the Mis- 
sion Valley. 

@. If the water were allowed to run down the 
streams in the normal course of nature would all of 
the water that comes down in the winter and the 
spring be of use to the farms? 

A. The water in the fall, late in the fall, through 
the winter and in the early spring would be lost 
entirely and a considerable percentage of the water 
would be lost during the period of big runoff be- 
cause the demand is small at that time and the 
excess water naturally, with no storage, would run 
down the streams to the river. 

Q. Now then with respect to the Polson Pump- 
ing Plant—the Polson Pumping Plant—would the 
water which is taken from those sources be avail- 
able to any of the lands on the reservation, and par- 
ticularly to the Mission Valley Division, in the 
absence of expenditures of money for pumps and 
pumping equipment ? 

A. No, naturally they would not. 

Q. Now then Mr. Sperry do you have in your 
office any [262] record which indicates the amounts 
of water which are stored on the reservation each | 
year ? 
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A. Yes we have records in the office that shows 
the storage on the first of the month of each month 
during the irrigation season particularly, and the 
records indicate that the storage increases up to 
the first of July and from then on the demand ex- 
ceeding the supply of the storage, of course de- 
ereases, and from these records we find various— 
various amounts available in storage on the first of 
July of each vear, and we have in determining how 
much water will be delivered within storage made 
an assumption that 50 percent of the water in stor- 
age would be available for delivery to the land. 

Q. By that you mean that 50 percent of the 
water which is available would be actually—reach 
the land—would actually reach the land, and that 
this amount of water would not be available except 
for storage, and then what do you base the 50 per- 
cent loss of water in storage—that 1s, where do you 
get that statement? 

A. This figure cannot, be definitely determined ; it 
is a matter of judgment and experience and from 
our general knowledge, of long years of operation, 
from knowledge of the water masters, and such rec- 
ords as it is possible to keep, that is our best judg- 
ment that at least that amount can be delivered to 
the land, that would not be available except for 
storage. 

Q. Now then as I understand it you use the fig- 
ure at the first of the year to indicate the maxi- 
mum amount of storage? A. That’s right. 
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Q. And in your opinion is the amount of water 
which is in [263] storage on the first of July, actu- 
ally water which would have been lost had it not 
been for the storage projects? A. Yes. 

Q. Now then in calculating column number 7 
did vou use the entire records—or what records did 
vou use? 

A. We used the records of the amount of water 
actually delivered to the land, by our official ree- 
ords, and deducted from this amount actually de- 
livered 50 per cent of the amount in storage on 
July first, and divided that by the irrigable acre- 
age of the lands irrigated for each particular year, 
and obtained the unit figures indicated in the col- 
umns 1935 to 1939. 

Q. Now are the records of storage, records which 
are official records in your office? A. Yes. 

Q. By whom are they prepared? 

A. The records are turned in by the water mas- 
ters at the end of each month; they read the gauges 
in their reservoirs, which gives the elevation of the 
reservoir, elevation of the water surface at that par- 
ticular date, and from their rating tables, which 
have been previously prepared by the engineers, 
for the various elevations and reading gauges and 
from the rating curve or capacity curve taken of 
the storage at that particular time, and this is 
turned in to the government from the head office. 

Q. And are all the records that you use in con- 
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nection with horizontal column niunber 7 official 


records of your office? A. Yes. 
> Now... 
A. ... Exeept the computation, of course. [264] 


Q. Now referring to column number 8, what 
does that indicate? 

A. If instead of using the irrigable area of all 
lands irrigated we had used—we did in this column 
use—the irrigable area of the lands which were 
originally Indian allotments, and the amount of 
water delivered to the lands, of course, is the same 
amount that we have taken from our official records 
in the previous computations and calculations, that 
is made in the same manner on the unit acre feet 
delivered to the land obtained in the same manner, 
for the vears 1935 to 1939. 

Q. Now then in computing the figures in col- 
umn number 8 did you use the entire irrigable acre- 
age of Indian allotments ? 

‘A. Of those irrigated for that particular year. 

Q. That is, you used the irrigable acreage of 
these Indian allotments which did not demand wa- 
ter during the particular year involved? 

me. That’s right. 

Q. And does column number 8 represent an ac- 
tual delivery figure or is that simply a theoretical 
figure of what could have been delivered ? 

A. That is a theoretical figure of what could 
have been delivered had all of the water available 


? 
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in that particular vear been delivered to these par- 
ticular lands. 

Q. And does column number 8 correctly show 
the amount of water which could have been deliv- 
ered to the irrigable acreage of the farms irrigated 
which were originally Indian allotments, if no water 
had been delivered of the surplus under allotted 
land on the reservation? [265] 

A. That’s right. 

Q. And in making your computations in figures 
number 8 all of the records used in that connection 
were your official government records? 

A. Yes. 

Q. Column number 9 indicates what? 

A. Column number 9 indicates the theoretical 
figure that could have been delivered to the lands 
referred to in column 8, had we deducted acreage 
as in column 7. 

Q. Were the records used—the computations 
of the figures shown in column 9, the same records 
which were previously used in connection with col- 
umn 8 and column 7? A. Yes. 

Q. And does column 9, then, correctly show the 
theoretical figures of the amounts of water that 
could have been delivered to the irrigable acres of 
the farms irrigated which were originally Indian 
allotments, if only the normal flow of water had 
been used ? 

A. That's meht, on the assumption that 50 per- 
cent of the stored water would have been deducted. 
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Q. Now then in connection with what does col- 
umn 10 represent? 

A. Column 10 represents the amount, of water 
that would have been available to the farm units 
of the Indian allotments, were each diversion two 
acre feet per acre; if we had taken the area of the 
Indian allotments which—that is, original Indian 
allotments—which were actually irrigated, and 
supplied two acre feet per acre to each irrigable 
acre of those Indian allotments there would have 
remained for the farm units the acre foot units 
indicated in the various [266] columns. 

Q. Now then Mr. Sperry with respect to the 
whole of Exhibit 19, are all of the records which 
were used in making all of these computations, 
available in the United States Court building here 
today ? A. Yes they are. 

Q. And you have a man here from your office, 
do you, who would be willing to assist counsel for 
each of the parties in making an inspection of all 
or any portion of these records? A. Yes sit. 

Q. Does the figure in column 10 include storage 
fienres—does that include both storage and normal 
flow? Of water? 

A. The figures in coltunn 10 indicates storage 
and natural flow. 

Whereupon at 12:00 o'clock noon of said day, 
recess was had until 2:60 o'clock p. m., when 
the trial was resumed. 
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Q. Mr. Sperry with reference to Exhibit 19, do 
all of the figures used in that exhibit refer exclu- 
sively to the Mission Valley Division of the project? 

A@ “Mies sit” 

Q. And could you go to the map, Mr. Sperry, 
Exhibit 4, and indicate to the Cowt the point at 
which the gaugings to determine the seepage and 
evaporation loss in Magee-Minesinger and MeDon- 
ald-Deschamps ditches were made? 

A. The gauge—one set of gaugings were made 
near the creek, near the point of civersion, and on 
the MeDonald-Deschamps Ditch the exact poimt I 
can’t designate, but it is about a mile and a quarter 
below the point of diversion, and above the point 
where there is a division of the waters; it [267]| 
is somewhere in below the NE corner of 16—that is, 
a short distance below the comer of section 16, 
which is land now in the ownership of B. W. Alex- 
ander. On the Magee-Minesinger Ditch a gauging 
was placed near the head and at a point approxi- 
mately two and a quarter miles below the diversion, 
above any poit where the canal had diverted, and 
it would be not far from the southeast corner of 
section 8. 

Q. Now in making the gaugings at these par- 
ticular places, Mi. Sperry, are the points at which 
these gaugings were inade the lowest points in the 
ditch at which they could be made, in making gaug- 
ings in the various diversion ditches of the de- 
fendants ? A. “Yes that is ¢rwe. 
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Mr. Smith: I now offer in evidence Intervener’s 
Exhibit 19, except that portion of it reading as 
follows: ‘‘Amounts of Water Available in Acre Feet 
per acre, on Flathead Indian Reservation (Mission 
Valley Division) Calculated under Different Con- 


’ and ask leave of Court to strike a peneil 


(litions, ’ 
through that particular portion of the exhibit. 

The Court: Is there any objection to the admis- 
sion of the exhibit. 

Mr. Simmons: To which we object on the 
erounds that it is incompetent and irrelevant and 
has no bearing on any issues involved in this ease; 
we object to that portion of the exhibit designated 
as Horizontal lines 4, 5, 6, 7, 8, 9 and 10; we have 
ho objection to that portion of the exhibit desig- 
nated as horizontal lines 1, 2 and 3. 

Mr. Wallace: And the defendants object to the 
introduction of the offered exlubit number 19—or 
rather, the horizontal lines number—well the whole 
exhibit, on the [268] grounds that it is incompetent, 
irrelevant and iminatenal and not proving or tend- 
ing to prove any material issue in this case. 

The Court: What is the purpose in striking out 
the legend at the top? 

Mir. Smith: J think the legend at the top, your 
Honor, is somewhat misleading, i that the testi- 
mony of the witness varies to this extent, that it 
does not represent the amounts of water available 
but rather, represents actual delivery figures, and 
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for that reason I think that the legend at the top 
should be stricken because it doesn’t add anything 
to the exnbit and does possibly make it confusing. 

The Court: On the other hand won't it simply 
leave questions and answers in the record without 
any relevaney and without any connection in the 
case? As I recall it I asked certain questions with 
reference to the meaning of those words. 

Mr. Snuth: Yes sir, I think that is true; im 
view of that, your Honor, we will withdraw our 
suggestion, and offer Interveners’ Exhibit 19. 

The Court: Very well, the exhibit will be ad- 
mitted, over the objection of both parties. 

Interveners Exhibit 19, the imstrument re- 
ferred to, was then received in evidence over 
the objections, identified as such exhibit, and 
is part of the original exhibits on file im this 
case. 
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Q. My. Sperry as I wnderstand it the project 
has been delivering water to some of the defendants 
lands under the Magee-Minesinger and the MceDon- 
ald-Deschamps ditches? 

A. Under the MceDonald-Deschamps Ditch, yes 
1 believe there [269] has none been delivered from 
the projeet system in the Magee-Minesinger Ditch. 
In the McDonald-Deschamps Ditch the waters that 
were delivered by the project were delivered from 
the project ditches for that portion of the irrigable 
area of the unit which is wnder the government 
system, not to the portion that has a Secretarial 
right. 

Q. Now with respect to the project’s deliveries 
to lands under the MeDonald-Deschamps Ditch, are 
those deliveries made into the MeDonald-Deschamps 
Ditch or are they made from any other—from other 
ditches and at other points? 

A. They ave inade at other points, in general— 
1 couldn't testify that that wasn't done in some in- 
stances 


I’m not aware whether they were or not— 
but in general it is through the government ditch 
and at other poimts than the points at which the 
private ditches reach the lands. 

Q. What lands are the private ditelhes usell to 
irrigate ? 

A. The private ditches are used to irrigate the 
lands for which the private rights were granted, and 
1 believe mn several mstances land that is also wider 
the government system and for which there is no 


B. W. Alexander et al. 403 


(Testimony of Guy L. Sperry.) 

private right, in other words the use of the private 
water has been extended to cover some of the addi- 
tional lands even though these were under the gov- 
ernment system and water is available for delivery 
to these lands. 

Q. Has that been done with the consent of the 
project officials ? 

A. No, with the consent of the government. 

Q. Now Mx. Sperry vou have indicated prior to 
this time how these construction charges are borne 
by the lands lying under the project; well will you 
how indicate the method [270] in which the opera- 
tion and maintenance costs of the system are borne? 

A. The operation and maintenance costs of the 
system—that is, of the lands under the system—are 
borne by each acre of irmigable land, in the same 
proportion that is, each acre is charged im the same 
amount, in so far as it is possible. 

Q. Now in that connection would Jands which 
are unmediately adjacent, let us say, to the source 
of supply, such as Post Creek lands, in the 1mme- 
diate vicinity of the McDonald-Deschamps Ditch, 
Which are under the project, pay im lesser or dif- 
ferent amounts than the lands which are in the 
vicinity of the intervener, Dellwo’s land ? 

A. No there is no distinction in charges agaist 
lands that are near or far from the source of sup- 
ply; the costs of the distribution of the water and 
the loss entailed in water diverted from the creek 
through the canal is assumed by the project as a 
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whole and the levies are made on the project as 
a Whole on the basis of the irrigable acreage rather 
than on account of distance from the souree of 
supply. 

Q. Do the lands under the McDonald-Desechamps 
Ditch and the Magee-Minesinger Ditch, which have 
Secretarial rights, pay any operation and main- 
tenance costs to the project ? 

A. JI don't think that they have paid aly Womay 
number of years; it is possible that some years 
ago there was a time when there was not water 
available to these particular lands through ditches 
actually constructed and I believe that charges have 
not been levied against those lands for a number of 
years. 

Q. Well since 1935 has there been any charges 
against [271] these? A. I don’t believe so. 

Q. Now in the actual delivery of waters in the 
Mission Valley Division project does the irrigation 
system as it ls now constructed and operated deliver 
equal or unequal amounts to the various owners of 
lands under the project ? 

A. The system delivers equal amounts to the 
owners of lands under the project according to their 
ivigable area, m so far as is practicable. In a 
system of the size of the Flathead Project, with as 
many sources of supply from creeks—numerous 
creeks, and with as many reservoirs as there are 
on this particular portion of the project, the Mis- 
sion Valley, it renders it extremely difficult to de- 
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liver absolutely the same amount of water to each 
acre of land that is entitled to it, but an attempt 
is made to do this, and we have succeeded quite 
closely in domg this, so that there 1s not very much 
inequality. Some years it is possible that lands in 
one portion of the project may have got a little bit 
short of their pro rata share on lands and some 
other extreme portion of the project might receive 
slightly more than their share, but these variations 
are quite slight and we attempt to keep them as 
shght as possible. In order to do that and deliver 
the amount of water to each tract of land that is 
entitled to this water and deliver the amount to 
Which it is entitled, it is necessary for us to keep 
very close supervision over the supply of water; 
this ordinarily is quite complicated, although not 
as compheated as might appear on the face of it, 
inasmuch as early in the season we of course know 
how much water we have in the various reservoirs, 
the [272] storage; at the beginning of the season 
we are quite ste we will be able to deliver for 
Instance three-quarters of a foot or possibly a foot 
of water per ivrigable acre of land on the project. 
We know that in the first month or six weeks it 
isn t likely that an individual will actually run this 
amount of water, so that we can start delivering 
at the beginning of the season with fair assurance 
that we are gomg to deliver at least three-quarters 
of a foot to a foot to these lands. We have to take 
stock of the amount of water in storage frequently, 
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after the irrigation season starts, and get informa- 
tion from the water master as to the probable 
runoft from their streams, that is, the probable 
additional water that will be available, from each 
water master, and from his particular division; and 
as the year goes on we revise that estimate from 
month to month; then having all the information 
as to how many acre feet have been delivered in 
each division, how much water has been delivered 
to each unit, how much water these divisions and 
units still have coming, for an estimated inereased 
quota, and by revising from time to time, we are 
able to approximate quite closely before the de- 
livery. 

Q. What would be meant, Mir. Sperry, by the 
use of a term such as rotation system, as connected 
with the irrigation of land? 

A. A rotation system, strictly speaking, might 
mean that water will be tured into a_ particular 
ditch for a certam period of time, ike a week or 
ten days, and then would be turned off, possibly 
put in another ditch, for a week or ten days; that 
would be, strictly, what is ordinarily interpreted as 
rotation system. However, in effect, a [273] project 
that has reservoirs water is a sort of rotation sys- 
tem all the time, as far as individual users are 
concerned. because the imdividual user puts in his 
application for water, giving the diteh rider certam 
notice in advance as to when he wants water and 
how much he wants, and he uses this water in the 
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quantities that he selects as being the most feasible 
distribution for his particular farm; he then uses 
this water for several days or a week or ten days 
and gets over his particular tract, and orders lis 
water cut off, has his water cut off, and all of the 
users are doing the same thing, so that you have 
certain users taking the water at one time and cer- 
tain other users taking water at another time, and 
practically this amounts to a rotation system. 

Q. And that is the system that you have actually 
employed im the administration of the project ? 

Eee Y es. 

Q. Now does the use of a rotation system such 
as you have described on this project lead to any 
adhninistrative difficulties in the operation of the 
project ? 

A. There are numerous difficulties in connection 
with the delivering of water to all the lands, in- 
asmuch as we must have the water in the reservoirs 
on demand for the user at the time that he wants 
it, and in order to do that, and we have considerable 
option on the location of our water supply in the 
reservoirs because of the fact that we can run water 
through the Pablo Feed Canal north and supply 
humerous other reservoirs. 

Q. Now then in taking care of these day to day 
demands of the water for the farmers is it necessary 
to transfer [274] water from one reservoir to 
another ? 
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A. It is frequently necessary to do that, and that 
is the purpose of holding the meetings of the water 
masters and taking stock of the water in storage— 
location of the water in storage, probable needs of 
each water master, and in order to ascertain how 
much water it may be necessary to transfer north 
to some other reservoir in order to have water on 
hand at that point for delivery to the lands. 

Q. Now then, Mr. Sperry, having in mind the 
amounts of water available for units on the Mission 
Valley Division generally, in the years from 1935 to 
1939, mclusive, what would you say as to the effect 
of the water if each farmer had a continuous flow 
of his portion of water? 

A. If each water user took his water by means 
of a continuous flow, and, for instance had an aere 
foot of water for the land for the season, and this 
water was spread over a four or five months period 
of continuous flow, the amount of that flow would 
be so small that it largely would be wasted or would 
require cutting up into very small amounts and 
which would make it impracticable to get over his 
land thoreughly and wouldn't enable him to take 
cave of his farming duties such as eutting hay and 
putting his hay up and getting his crops off the 
ground, and it would be used to very poor advan- 
tage, if that kind of a system were practiced. 

Q. Well would such a system result in an actual 
mMecononne use of water? 


A. Very nnecononie. 
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Q. Now then what does an irrigator or an irriga- 
tion engineer mean by the term ‘‘Head of water ?”’ 

A. By head of water, in some parts of the 
country that [275] means a more or less definite 
amount of water; that is a sort of a local usage of 
the term head of water; for instance in—— 

The Court: Well we are dealing with the Flat- 
head Reservation and the Flathead Project. 

A. (continued) On the Flathead Project by 
head of water we mean an amount of water with 
which the irrigator is able to work to advantage in 
getting over his particular tract of land, considering 
the needs of that tract. 

Q. Is one of your problems delivering the share 
of water that each user gets in sufficient quantities 
at different times to give him an adequate head ? 

A. That is a very important one of oux purposes 
—duties. 

Q. Now then, in vour opinion as project man- 
ager of the Reservation, and acquainted with the 
use of water thereon, will vou say that any system 
of irrigation on the Flathead Reservation and par- 
ticularly in the Mission Valley Division, could pos- 
sibly be economically operated without one unified 
control ? 

A. No T think that would be impossible to secure 
any just and eqnal distribution of water without 
some unified control so that you would have—the 
several agencies would have at hand all the time the 
amounts of water that had been delivered to vari- 
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ous lands, the amounts of water that were still to 
be delivered to those also, in order to make out their 
quotas, and without someone knowing where the 
water was located, what reservoir it was in and what 
the probable amount of water that might be ex- 
pected in the future would be from the particular 
streams, otherwise the water would not be where it 
was needed when it was needed. [276] 

Q. Could any individual farmer operating on 
the reservation, in the absence of a system of central 
control, determine when he had used his pro rata 
share of the waters of the reservation ? 

A. No, he wouldn't know what his pro rata 
share was, there would be no way for him to find 
out unless there was some one who had control over 
the whole system so he would know what the avail- 
able supply was. 

Q. «And would that be true, in a lesser degree, to, 
let us say, several inmgation projects involving 
many units? 

A. Yes it would be true of them also. 

Q. Now then, having in mind, Mr. Sperry, these 
lands of the Flathead Reservation, where you have 
knowledge of the kind of crops and the character of 
crops there, as to use and the amount of water used 
and to deliver, what 1s vour opinion as to whether or 
not any system of private irrigation, whether con- 
ducted by the individuals or by privately organized 
wrieation districts, econld adequately ivtigate the 
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quantity of lands which are now irrigated under the 
Flathead Indian Project ? 

A. That system of—you mean numerous smaller 
districts or ditches? 

Q. Yes. 

A. Controlled by private dividuals ? 

O. Wes. 

A. Or groups of private individuals? It certaimly 
would not work out to the good of the whole valley ; 
certain groups who were close to the source of sup- 
ply of the larger streams would be sitting in a pre- 
ferred position, and as of course regards the amount 
of water that they could secure, there [277] being a 
small amount of waste, and as against those people 
who lie a considerable distance from the source of 
supply, the parties close to the streams would have 
a low cost project with little waste of water deliv- 
ered to their lands and those who were at a dis- 
tance would have an expensive project, having to 
construct a long supply canal before it could reach 
their lands and also to entail considerable loss of 
water in transmission of the water to these particu- 
lay tracts, and this would result mm arguments and 
the amounts of water that should be supphed. to 
each particular ditch and it would have to have 
some central control in order to operate to any 
advantage ateall. 

Q. Well knowing the character of the lands and 
knowing the general vields of the lands in the Flat- 
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head and particularly the Mission Valley Division, 
would you say it would be possible for any group 
of farmers located in the extreme northern end of 
the Mission Valley Division to build a system to 
their Jands and pay the costs of operation and 
maintenance which would fall upon them? 

A. No I don’t think so. 

Q. Mr. Sperry, I think this morning, in speak- 
ing of the classification records vou testified or you 
said that vou had a sheet for each acre, in your 
classification, is that correct ? 

A. We have sheets for each section—if I said 
each acre I didn’t intend to—each section we have 
a sheet for. 

Q. Would it be possible, Mv. Sperry, in the 
nature of things, to adjudieate the waters of this 
reservation and apply to each acre of irmgable land 
any definite quantity of water and be assured of 
delivering that quantity of water [278] to the land? 

A. No it would not be possible to do that for 
the reason that vour supply changes from year to 
year, no two vears is the same, and our acreage 
under the project has increased from year to year— 
sometimes the merease is considerable—sometimes 
it is small, but for the last few vears it has heen 
a continuons, that is, quite a steady increase: in the 
early days of the project some vears were less than 
the preceding vear but in the later vears it has been 
an tmerease each vear, and it isn’t ‘the same each 


wear. 
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Q. In other words you have two factors, the 
amount of irrigable land is changing from year to 
year and the amount of water is changing from 
year to year? A. That’s correct. 

Q. In making your assessment for operation and 
maintenance charges what basis is used ? 

A. In making the assessment the basis used 1s 
the cost of operating the system. 

Q. No I don’t think you understand me—in the 
assessment to each farmer, how do you determme 
his share of the cost of operation and maintenance ? 

A. Well his share of the cost of the operation 
and maintenance is a definite assessment against the 
—each acre of irrigable land; he pays on the basis 
of the number of acres that he has; and the assess- 
ment, or the levy, against the particular tract and 
against all the tracts summed up, or the amount of 


money that is available to operate the system 
Q. ——Now then is the irrigable acreage based 
on that assessment the same figure that is used in 
vour computations [279] in Exhibit 19, where the 
invigable acreage is used ? x. at’sigit. 


Cross Examination 
By Mr. Simmons: 

Q. Mr. Sperry has the project at any time heen 
able to exercise any control over the diversions of 
the defendants through either the Magee-Minesinger 
or MeDonald-Deschamps ditches? 
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A. The project has attempted in some yeat's 
back to control the diversions of the defendants; 
for several years past, before this case has been in 
a state of expectancy 

Q. ——Well with what effect, M1. Sperry,—have 
they ever been able to control all of the amounts 
allocated by the Secretary ? 


A. No they have not. 

Q. Well why is that? Because of any location 
of their lands? 

A. The difficulty hes, in controlling the water 
of the defendants in this case—the difficulty les 
in the fact that all these ditches take out of Post 
Creek below our storage supply in McDonald Lake; 
they are the first diversions below the Lake, and in 
operating the system and turning the water out of 
the lake down Post Creek for diversion through the 
Pablo Feed Canal, and we have to pass the Pablo 
Feed Canal down to some of the other—— 

Q. ——The Pablo Feed Canal is located, in other 
words, below the points of diversion ? 

A. Yes, and the defendants are in position to 
divert water when there is water in the creck. 


Cross Examination 
By Mr. Wallace: [280] 
Q. Mr. Sperry these operation and maintenance 
fieures I believe vou stated take in the whole ivri- 
eable area of the lands affeeted ? 
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A. We take in the irrigable area of the lands 
affected, that’s right, what we consider as irrigable 
area at the present time. 

Q. And that is true, whether or not the water 
users use any water for that particular year or 
not? A. That’s right. 

Q. These operation and maintenance figures are 
not the same in the Flathead Irrigation District as 
they are in the Mission Irrigation District are they, 
Mr. Sperry ? 

KK. They are not exactly the same, largely be- 
eause of the fact that we operate independently in 
the two districts. 

Q. And those two districts ave both ineluded 
within the Mission Valley District, or constitute 
the Mission Valley District ? 

A. Yhat’s right. I might explain just a little 
farther, the reason for the difference in the figures; 
they have an operation and maintenance charge and 
an administration charge; they are two separate 
districts; they have their one commissioner, and 
operate independently, so far as the administration 
goes; their administrative expenses vary and the 
collections in the two districts vary; in other words 
delinquences in one district may differ from delin- 
quencies in the other district; and for this reason 
each division, or each district, has to levy an amount 
and collect an amount sufficient to operate, and this 
results mi some variation in the assessment. 
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Q. And are those the only reasons why there 
are variations [281] in the o. and m. charges be- 
tween the two districts? 

A. That constitutes the principal reason, pos- 
sibly, although there is some difference, naturally, 
in operating any two different portions of the 
project, there would be some difference in the ex- 
pense; it wouldn’t necessarily follow that you could 
operate a 14 thousand acre proposition in one por- 
tion of the project at the same price that you might 
operate a 14 thousand acre proposition in another. 

Q. While you testified that vou attempted to 
make the water deliveries approximately equal to 
all water users on the project, vou did take into 
consideration, did vou not, the different character 
of land, so that some farmer gets considerable more 
water than others? 

A. That’s right, that has been the practice on 
this project to deliver more water to land that is 
extensively gravel, and the assumption that the re- 
quirements or needs of the land, in some degree 
governs the amount that will be diverted to it. 

Q. Now vou have referred to Exhibit 19, Mr. 
Sperry, column number 5 


“Average delivery to 

Dellwo based on irrigable acreage’’; let me ask you 

first, if each water user from the svstem makes 

application for water, before his water is delivered 

to him—if each individual makes appheation—— 
A. Yes, either orally or m writing. 
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Q. But he makes some kind of an application? 

A. He makes an application yes. 

Q. Now then in making up this column number 
5 is that based on the amount of water that was 
actually delivered to Dellwo or on the amount of 
water that he may have requested and applied for? 

A. That is based on the amounts that were actu- 
ally delivered [282] to him. 

Q. And so the water as delivered in column num- 
ber 5 may have been all the water that he requested 
ov apphed for? A. Jt might have been. 

Q. Mr. Sperry there have been numerons in- 
stanees, have there not, where the government, or 
this svstem project, has used the Magee-Minesinger 
Ditch for the purpose of delivering water to people 
entitled to government water, to whom you couldn't 
otherwise have delivered water? 

m6 dont know; the water master—— 

The Court: If yon don’t know, that ends it. 

Q. Is there a tumout in the Pablo Feed Canal 
at the place of the lands of the defendants or is the 
thin out in the B Canal? 

A. I would say that there is some—I can’t say 
how many—in the Feed Canal. 

Q. I have reference to the turnout from which 
you supply water to the defendants im this case? 

A. Yes, | sav that IT am not sure—I’m not famil- 
iar with the location of these tumouts—there meht 
be some in both of them. 

Q. Then you don’t know whether that turont 
m the Feed Canal is to Dellwo? 
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A. I wouldn’t know. 

Q. Do you know, Mr. Sperry, what percentage 
the gravity water going to the Mission Valley Divi- 
sion rises in Post Creek, in north of Post Creek ? 

A. In and south of Post Creek—I will say this 
is an estimate only, I haven’t the figures—lI will say 
more than half, considerably more than half. [283] 

@. Isn’t it a fact that it 1s 70 percent ? 

A. I couldn't say. 

Q. Do vou know the irrigable area of the lands 
in the Mission Valley District ? 

A. ‘The area of the—irrigable area of the landsin 
the Mission Valley District is around 13 thousand 
acres—of the total irrigable area. 

Q. The area of the District itself 1s about 22 
thousand ? A. Thatsigtit 

@. And do vou know what portion, or what part 
of the lands in the Mission District were owned in 
allotments ? 

A. A considerable portion of them, I don’t know 
the percentage, but a considerable portion of those 
lands were allotments. 

Q. Nearly all, weren’t they ? 

A. The larger. 

The Court: Now just answer the question—you 
answer larger. 

The Witness: Well neatly all. 

The Court: Was it nearly all? 


The Witness: JT think it was nearly all. 
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Q. I will ask you if it wasn’t about ten-elevenths 
of the total amount? 

A. J couldn't say, I haven’t definite information. 

Q. Do you know how many acre feet of water 
is required to irrigate the lands in the Mission Dis- 
trict ? 

A. We have the record of it—I can’t tell you off- 
hand. 

Q. Can you tell me whether there are any pumps 
located in the Mission District, in connection with 
this district ? 

A. No pumps in the Mission district. [28+] 

Q. How much storage water is available for use 
in the Mission District ? 

A. Two of our largest reservoirs—that is, one of 
our largest reservoirs and that will be available for 
use on the Mission District, is the Tabor Reservoir, 
with a storage of about 23 thousand acre feet, when 
the work that is being done on it is completed, and 
which will be stored; and the Mission Reservoir, 
with a storage of about 7500 acre feet—are in a 
position to deliver water to the Mission District. 

Q. And McDonald? 

A. And McDonald is not in a position to deliver 
water to the Mission District; this water goes to— 
into the Post Division and on north into the Pablo 
Division. 

Q. Can vou tell me what percentage of the water 
{hat rises in the Mission District that is diverted 
to lands north of Post Creek ? 
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A. Variable amounts, depending on the season; 
for the past few years this water that has been 
diverted is largely from excess water from the Jocko 
Valley; it is averaged roughly at 24 thousand acre 
feet, that has come through and has been run 
noith to the Pablo Division, I believe, or to the 
Post Division. 

Q. Twenty-four thousand acre feet ? 

A. Twenty-four thousand acre feet, ves; that is 
an estimate I think. 

Q. And about what percentage of the water 1s 
that, if ven know? A. J can't say exactly. 

Q. Is there any of the water that is pumped 
in—any of the [285] government pumps—reclama- 
tion pumps—available for use actually within the 
Mission Inegation District ? 

A. It is not available for use, thatis, pumped water 
is not actually available for use on any of the land 
of the Mission Ivrigation District; however by vir- 
tue of the fact that takes the place of water which 
has been in the past rn from the south end to the 
north end 


Q. ——I understand, but there is none of the 
pumped water used in this district ? 

A. No, not strictly—it is available, but actually 
not. 

Redirect Examination 

By Mr. Smith: 

@. As a matter of fact, Mr. Sperry, does any 
appreeiable amount of water that is used in this 
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project in the Mission District arise within the 
streams of the district itself ? 

A. You mean the water that actually rises in the 
particular district—you refer to the Mission Dis- 
trict ? 

A. Yes—I will ask to strike that 
waters of Post Creek come from? 


where do the 


A. The waters of Post Creek come from the 
mountains, of course. 

@. Are the mountains in the Mission District? 

A. No. 

Q. The Mission District would, [ presume, be the 
normal watershed for these waters? 

A. Yes, part of them. 

Q. When water comes out of the Crow Creek 
pumping plant, and when the waters out of the 
Polson pumping plant are available, will that have 
any effect on the amount of water available for use 
in the Mission District ? [286] 

A. Yes that will very materially affect the waters 
available for use in the Mission District. 

The Court: How far in the future is that? 

The Witness: The pumping plant is available at 
present. 

The Court: We are dealing with 1935, 

Ni. Smith: Ma. Wallace went tte the matter 
of the pumps. 

ne Court: Well co ahend:“] drdwt think he 


mentioned the Polson pump. 
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Q. At any rate, will the operation—and does the 
operation—of whatever pumping facilities you have, 
make some difference in the amount of water avail- 
able for the Mission Valley Division ? 

A. It very materially affects the available water 
for the south end of the project, in the same way 
that it does the other lands in the project, because 
of the fact that we have in the past been compelled 
to run water from the south end to the north end 
of the project, and now we will be able to hold in 
storage additional waters im the south end of the 
project because of the supply that we have for the 
Pablo Reservoir from this pumpmg plant that has 
been recently completed. 

The Court: What is the basis on which the cost 
of construction 1s figured ? 

The Witness: The cost of construction of course 
consists of all of the various items that go into 
the service and construction of the plant. 

The Court: I understand that, about the comple- 
tion of the operating plant, but how is the cost 
divided ? 

The Witness: The cost is divided equally over 
the entire Mission Vallev Division and the Camas 
Division also. 

The Court: And what is the basis on which the 
charge [287] against each water user is made? 

The Witness: The irrigable acreage on each unit 
is the basis of the charge. 
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The Court: In other words the charge is based 
on the irrigable acreage? 

The Witness: That's right. 

The Court: Whether it is actually cultivated or 
not? 

The Witness: That’s right. 

The Court: Well now as I reeall your testimony 
you say in certam eases a man will be given, we 
will say, three acre feet of water, on all of his inri- 
gable land, aud another man is paying the same 
cost ? 

The Witness: That's right. 

The Court: But only gets one acre foot of water? 

The Witness: One and a half, probably; the most 
gravelly soils have been tentatively pernutted to 
get twice the amount of water delivered to the 
tighter soils, on the assuinption that it is necessary 
to have more water for this land than for the tighter 
soul. 

The Court: And how does that operate on the 
operation and maintenance costs? 

The Witness: The operation and maimtenance 
cost is the same; there is no discrimination in the 
operation. 

The Court: Well that is what I had in mind, 
whether there is or is not; whether a man gets an 
acre foot or three acre feet, he pays the same opera- 
tion and maintenance charge for an equal number 
of acres? 
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The Witness: That’s right. 

The Comt: Then as a matter of practice you are 
trying to supply the deficiencies of nature, are you? 

[288] 

The Witness: That's what it amounts to. 

The Court: It amounts to just this—you are try- 
ing to give each man an equal quantity, regardless 
of the natural value of the land? 

The Witness: The extreme cases, however, are 
double allotments—that is 


The Court: The point I am getting at is this— 
if they are having the same number of irrigable 
acres and they pay the same cost of construction 
and the same cost of operation and maintenance, 
then the one who will require a greater supply of 
water gets his water without paying anything for 
it? 

The Witness: Yes. 

The Court: And why is that diserimination—how 
did it originate? 

The Witness: The discrimination of this basis is, 
I would say, more or less local to the project; it 
has no particular official standing as regards other 
projects, and it is subject to revision in the future 
if it is determined that it should be revised. 

The Court: What 1 am trying to get at is this— 
what right have you—under what authority is there 
an unequal distribution of water; what is the basis 
for that discrimination, as I call it—that may not 
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be the proper word—but one gets more or less than 
the other for the same? 

The Witness: Well the basis for the discrimina- 
tion—the only basis for the discrimination is the 
need of the land. 

The Court: In other words—getting back, we 
can use the same phrase—vou are trying to equalize 
the deficiencies of nature? [289] 

The Witness: That’s right. 

The Court: You think that each farmer, with a 
certain number of acres, should have the same 
amount of water, as I see it, and then you say that 
one farmer needs more water to irrigate his crop 
than another farmer, so you charge them an equal 
amount, under this operation and maintenance and 
the costs of construction, and you give this man, we 
will say, just in round figures, twice as much water 
as the other gets, for the same amount of money; is 
that the general policy on the reservation ? 

The Witness: That has been the practice on the 
project for some time; however, I might say that 
there is considerable dissatisfaction over the svs- 
tem. 

The Court: J can imagine there would be. Any 
further cross ? 


Recross Examination 
By Mr. Simmons: 
Q. What I want to ask is im regard to this double 
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duty proposition; wasn’t that plan originally put 
in effect at Moiese, in the Moiese District ? 

A. 1 think the Moiese District was probably 
where it originated, for the reason that the Moiese 
Valley les below the Crow Creek Reservoir, and 
all the valley is very gravelly; the soil in general 
is very porous, and that water that is impounded 
in Creck Creek Reservoir is not available for use 
any other point on the project, and that in so far 
as there is water in the Crow Creek Reservoir there 


is ho reason for not delivering to the land 
Q. ——Well in other words you did have a lot 
of surplus water there, didn’t you, that couldn't be 
used on any other [290] land ? A. We did. 
@. And this double duty originally was a tempo- 
vary operation and started originally under which 


you now 

A. ——It is a temporary affair that has no— 
it bas official knowledge—hut no official standing, 
as a definite permanent policy. 

Q. It is merely apphed to the Flathead Project 
and not to other projects in the northwest? 

A. So far as I know, ves. 

The Court: Well now that is an exceptional case; 
1 gathered frony your testimony that the situation 
is general; m other words, vou made no difference 
in charges, because of location, with reference to 
the water supply ? 

The Witness: That has grown out of this ease 
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to be the general present policy on the reservation. 

The Court: In other words there is a unique con- 
dition, requiring peculiar handling, and so that they 
have made it a general rule covering the entire 
conditions ? 

The Witness: Yes. 

The Court: Well now Mx. Sperry, from your tes- 
timony given in response to the Court’s questions, 
that is the general policy in all divisions of the 
Flathead System now? 

The Witness: That’s right. 


Redirect Examination 
By Mr. Smith: 

Q. As a matter of actual practice, Mr. Sperry, 
the situation is not—or that policy does not have 
a great deal of application to some of the divisions, 
is that not correct? 

The Court: Well we are dwelling right now with 
one [291] division, as I understand it, but the ques- 
tion was that it apphes generally throughout the 
entire project. 

A. It would affect approximately half of the 
lands in the Mission District; very little of the lands 
in the Post Division, and possibly 20 percent of the 
land in the Pablo Division. 


Recross Examination 
By My. Simmons: 
Q. In other words to this double duty land vou 
deliver twice the amount of water you have avail- 
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able, normal flow and storage flow, during the irri- 
gation season ? 

A. Not always twice the amount, possibly half— 
possibly twice as much—not in excess of twice the 
amount. 

Q. Well if you have one acre foot you deliver 
one and a half or two acre feet? 

A. Two acre feet may be delivered,—usually 
one and a half may be delivered if they ave,—if the 
land is deemed to be somewhat between the ex- 
tremes. 

Q. You have no set rule; you deliver between 
one and two and never over two? 

A. Yes, never more than twice the amount the 
tighter lands are receiving. 


Recross Examination 
By Mar. Wallace: 

Q. Isn’t it a fact that in so far as the Moiese 
Division is concerned vou deliver sometimes down 
there as much as two and three times as much water 
as you do anywhere else? 

A. We have, with the water available there that 
eouldn’t be delivered any place else, we have de- 
hvered several times the amount of water, but in 
the Mission Valley not 

Q. Tell us what is the greatest amount of 
water or [292] acre feet of water of the acre feet 
you delivered in Moiese—what is the maximum 
amount ? 
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A. I wouldn’t be able to testify because I don’t 
know; we delivered possibly four or five acre feet 
in some eases; J couldn’t say what the amount was, 
maybe more than that. 

Q. Isn’t it about 7.34? 

A. I wouldn’t say; it is possible it may have 
been. 

Q. It might have been as high as that ? 

A. It is extremely gravelly soil in the Moiese. 

The Court: Well the record here, as I understand 
it, is that is water that would not be available for 
any other land? 

The Witness: That’s right. 


Recross Examination 
By Mr. Simmons: 

Q. And the source of supply is entirely different 
than in the Mission Valley? 

A. No in the Moiese it is possible to turn water 
from the Mission Vallev down to Moiese, but when 
the water gets into the Lower Crow Reservoir it is 
not available for any other district. 

The Court: What I am interested in is this—do 
you draw upon the supply for the land involved in 
this case, to supply the lands in the Moiese Dis- 
trict ? 

The Witness: We draw upon the Mission Valley 
for water to supply the Moiese District only during 
the repairs to our reservoir for Lower Crow Creek 
Reservoir, that we have. 
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The Court: Well do vou draw, is that the idea? 
The Witness: Tf there is not water in the Crow 
Reser- [293] voir it is necessary to draw upon the 
supply from the 
The Court: What I am trying to get at is—do 
you actually do that, draw on the supply of water 
from the lands mvolved in this action, for use in 
the Moiese Division ? 
The Witness: I believe we did to a small extent 
last year when this Crow Reservoir was in repair. 


Redirect Examination 
By My. Smith: 

@. Where does the water that goes to the Moiese 
Division come from? 

A. The water that goes to Moiese comes largely 
from Mud Creek, Crow Creek and Spring Creek, 
and return flow from all the lands that drain natu- 
rally into these streams—that 1s when irrigation is 
going on in the project, any time in the summer that 
other lands are being irrigated there is more or 
less water that does get away from the irrigator 
and gets into the nautral water courses and it, finds 
its wav into Crow, Mud or Spring creek and goes 
on down into the Lower Crow Reservoir. 

Q. And does that water come into Crow, Spring 
or Mud ereek in such a place that it can be picked 
up by any of the other project works? 

A. No, it would not. That is the only place that 
it can go, except I will make one exception, that we 
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do have a pumping plant just west of the railroad 
tracks on Crow Creek, indicated right here, the 
place is indicated, from which we may pump water 
out of Crow Creek into a canal that wil] carry it 
into Nine Pipe Reservoir. 

Q. And even with that pumping plant you still 
have more water in Crow Creek than [294] 

A. Ordinarily, after pumping eight or ten 
thousand acre feet of water from Crow Creek it 
doesn’t lessen the supply that—that is, it doesn’t 
lessen the water that goes by in Crow Creek, to the 
extent that it doesn’t fill the reservoir, and when 
the reservoir is filled then of course we can pump 
water from the creek until it is drained down into 
Nine Pipe Reservoir, and we save about eight or 
nine or ten acre feet of water annually. 

Q. And is that pumping plant a recent develop- 
ment ? 


A. Well it has been in about three years, I be- 
lieve. 


Recross Examination 
By Mr. Wallace: _ 

Q. You have previously testified, Mr. Sperry, 
that, you do take quite a large amount of water out 
of the Mission District to take north to the north 
end of the Mission Valley Division, have you not? 

A. We take it north through the Pablo Feed 
Canal; I don’t know whether you would say we take 
it out, of the Mission District or not; it is diversion 
water from the Jocko River, largely; it is run from 
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the Mission District and our Pablo Feed Canal 
north. 

Q. I meant to say this—out of the Mission Dis- 
trict water shed? 

A. Yes, the Mission District water shed and the 
Jocko water shed. 

Q. And you take it out of Post Creek? 

A. Werun water from Post Creek north, yes. 

Q. To the north end of the Mission District? 

A. Yes, but that is, we run it to the north end 
of the Mission Division; the feed canal of course 
—the Pablo Feed [295] Canal running north and 
all of the canals that come out of Post Creek are 
on the north side of the creek. 

Q. Yes but what I am getting at, you take the 
water out of Post Creek into the Pablo Feed Canal 
and run it up to the north end of the Mission Divi- 
sion ? A. That’s tight. 

Q. And to irrigate land in the north end of this 
division ? A. Yes. 

Q. And you can take water out of Spring Creek 
and Mud Creek and Crow Creek? A. Wes, 
All of which creeks are north of Post Creek? 
Yes. 

To take it into the Moiese Valley? 

We 
That’s what you said? 

We do sometimes, later in—last, year, since 
we have the Crow Creek Reservoir it is very seldom 


>OPOrO 
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we have to run water directly below the Feed Canal 
to drop it way down to Moiese. 

Q. But you do take some waters out of those 
ereeks down to the Moiese Valley? 

A. We ean and do at times. 

Q. And that has been a practice for vears? 

A. That was always the practice until the Crow 
Reservoir was put in. 

Q. Now then if you were to leave the waters up 
in the north end of the Mission Division, the waters 
of Post Creek and Mud Creek and Crow Creek and 
those other little creeks that are picked up by the 
Pahlo Feed Canal it wouldn’t be necessary for vou 
to run as much of the waters of the Mission Dis- 
trict [296] to the north end, would it? 

A. Well Spring Creek doesn’t 

Q. Could you answer that yes or no? 

A. I couldn’t agree with that statement because 
Spring Creek doesn’t 1un into the Pablo Feed 
Canal for it is below that. 

Q. Well but any of the creeks north of Post 
Creek that do run into the Pablo Feeder Canal, 
if you left that water up in the north end of the 
division instead of taking it down to the Moiese 
then it wouldn’t be necessary for you to divert as 
much water from the Mission District watershed 
to go up north, would it? 

A. It would affect some small amount, very lit- 
tle, at the present time, very little. 

The Court: Well answer the question. 
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A. (eontinued) I would say that it would not 
be necessary to run as much north but that the 
amount that we would gain by it would be compara- 
tively small. 


Redirect Examination 
By Mr. Smith: 

Q. What proportion of the water taken down 
into the Moiese Valley would be below the Pablo 
Feed Canal, Mr. Sperry? 

A. Most of it, practically all of it, there is a 
small amount—you say what proportion—I would 
say, oh 90 percent; that is just a guess, of course. 


Witness Excused. [297] 


WILEY G. MOUNTJOY 
was called as a witness on behalf of the Inter- 
veners, and having been first duly sworn, testified 
as follows: 


Direct. Examination 
By Mr. Smith: 


@. Your name is what, please? 

A. Wiley G. Mountjoy. 

Q. And what is your present occupation ? 

A. Watermaster in the Indian Irrigation Serv- 
ice. 

Q. And how long have vou held that position ? 
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A. Since 1923 I believe. 

Q. And in what division of the Indian Ivriga- 
tion Service are you employed? 

A. The Mission Irrigation District. 

Q. And where is your territory, Mr. Mountjoy, 
with respect to the lands covered by the Magee- 
Minesinger and MecDonald-Deschamps ditches? 

A. They are embraced within that territory. 

Q. What are the boundaries of the territory 
covered by you? 

A. The Pablo Feed Canal on the east, the Mis- 
sion F Canal on the south, and Post Creek on the 
west—the portion right in through there has no 
definite boundary—I might say that it is bounded 
on the south by the hills between St. Ignatius and 
Ravalli. 

Q. Are you acquainted with the Magee-Mine- 
singer Ditch? 

A. Reasonably well acquainted with it. 

Q. And do you know something of the methods 
by which that ditch is operated by the defendants? 

A. Yes. 

Q. Do the defendants taking water from the 
Magee-Minesinger [298] Ditech ever make request 
of you for diversion of water into that ditch? 

A. No; they would, if they made such a request 
of any official they would make it to Mr. Dexter. 

Q. Now then do vou have any knowledge of the 
time when the waters are to be taken into the Mine- 
singer or into the Magee-Minesinger Ditch? 
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A. No. 

Q. And do you have any knowledge of when the 
water is to be—that has been used for irrigating 
lands under that ditch—is to be turned back into 
the stream? A. None. 

Q. Where, Mr. Mountjoy, do these two ditches 
tap Post Creek? 

A. It is a short distance below the McDonald 
Lake Reservoir. 

Q. And above the Pablo Feed Canal? 

A. And above the Pablo Feed Canal. 

Q. Does the fact that—you have no knowledge 
of the times when water is taken from Post Creek 
for the Magee-Minesinger Ditch 

The Court: It isn’t in the record that, there was 
water taken for that particular ditch; there was 
water taken through the ditches. 

Mr. Smith: That’s what I mean. 

The Court: Mr. Sperry testified there was no 
turning of govermment water from the storage into 
that particular ditch, but there was into the Me- 
Donald-Deschamps Ditch. 

Mr. Smith: That’s correct. 

The Court: If the fact has been assumed he 
knows nothing of it. [299] 

Ma. Smith: What I am eectting at is note 
turning of government water into the ditch but the 
defendants turning their decreed rights into the 
ditch, as it affects his right to the property. 
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The Court: Well if that is the purpose, all right. 

Mr. Smith: Let me re-make the question. 

Q. What happens, Mr. Mountjoy, in the opera- 
tion of your part of the project, when water is 
taken from Post Creek through the Magee-Mine- 
singer Diteh without your knowledge? 

A. What happens to my ditches? 

Q. Yes. 

A. There is a large amount of waste water 
comes through; at times it is into C Canal, raising 
the head in there very materially, making an it 
regular flow in that canal. 

Q. Now then when the waste water from Magee- 
Minesinger Ditch runs into C Canal can you make 
any use of that waste water? 

A. We can make use of a certain portion of it, 
a small portion of it. 

Q. And what happens to that portion of it of 
which you cannot make use? 

A. It is carried on through to Post Creek. 

Q. And what happens to it there? 

A. A certain portion can be diverted by Post, 
F; the balance of it will go on down Post Creek. 

Q. And if it goes down Post Creek is it then 
available for other lands within the project ? 

A. No it isn’t. 

Q. Now then will you tell the Court, in your 
own words, why you can’t take care of the waste 
water which comes from [300] the Magee-Mine- 
singer Ditch? 
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A. Well we never know just when it is coming; 
it may be a foot or two, it may be ten or twelve 
feet; it fills our canal sometimes very full, we have 
got more floods working, and so forth, and it makes 
the administration of that canal in the lower end 
rather difficult. 

Q. At a time when you don’t expect the waters 
of the Magee-Minesinger Ditch to come how do you 
set your ditch for its operation? 

A. We carry water down Mission Creek to © 
Canal and throw it to the users where the farmer 
is low under it. 

Q. Then in setting the water in Mission C Canal 
what do vou have in mind when you make your set? 

A. We have in mind to supply sufficient water 
for all elements on that, ditch. 

Q@. And if water comes in which you are not 
expecting what use can you make of that? 

A. Not very much use of it, unless we have gone 
back and made our arrangements clear up to the 
source of supply. 

Q. And between the time you discover that water 
is coming into your Mission Canal from the Magee- 
Minesinger Ditch and the time that you make your 
arrangements, what happens to that water which is 
then coming in? 

A. Well it is generally wasted. 

Q. Does the fact that this water is taken without 
your knowledge of the time or place of its taking 
cause you some administration difficulties ? 


B.W. Alexander et al. 439 


(‘Testimony of Wiley G. Mountjoy.) 

A. It does yes. 

Q. Now then Mr. Mountjoy after you get your 
set made to accommodate the amount of water which 
is coming in from the [3801] Magee-Minesinger 
Ditch, by wasting, what happens when that water is 
suddenly withdrawn ? 

A. Well there is an inadequate or perhaps no 
supply in the lower end of our canals, the canals 
ave deprived of a full head, perhaps of the entire 
head of water, down where they are irrigating. 

Q. And does that cause inconvenience to the 
farmers 1n your system ? A. It does yes sir. 

Q. Now what would you say, M1. Mountjoy, as to 
whether or not the fact that the water 1s sometimes 
shut off without vour knowledge of it, causes any 
wasting of water? 

A. Well in the first place the farmer who has an 
macdequate head, he has been running his water over 
a certain 1un with a full head; if that head is cut 
in half his water will not flow further between his 
laterals and consequently he irtigates no additional 
land and that water is practically wasted. 

Q. How big a head of water do you normally 
earry in Mission C? A. At that point? 

®. Yes. 

A. Oh J would say from two to eight feet. 

Q. And how large, at times, is the discharge from 
the Magee-Minesinger Diteh into the Mission ( at 
that, time? 
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A. It has not been measured, I would estimate 
perhaps 12 or a few more second feet. 

Q. You have measured water, have you, in the 
past ? AY es. 

Q. And are you familiar with the quantities of 
water ? A. Yes, [302] 

Q. And are you reasonably able to judge, esti- 
mate, quantities of water flowing? 

A. Yes I think I am. 

Ma. Simmons: No cross examination. 


Cross Examination 
By Mr. Wallace: 

Q. This water that you were speaking of, coming 
into C Canal, does that all come out of the Magee- 
Minesinger Ditch? 

A. No I believe not all of it. 

Q. As a matter of fact there are some springs, 
are there not, on the Minesinger land, or on the 
Gariepy land north of the Minesinger land ? 

A. Not on the Minesinger land. 

Q. What is the land north of the Minesinger 
land? 

A. It at present belongs to Mr. Chesnor. 

Q. Well aren’t there some springs on the land 
north of the Minesinger land ? 

A. No springs on the Chesnor land. 

Q. Well where are those springs right in that 
vicinity ? 

A. There are some springs that rise in the dis- 


B.W. Alexander et al. 44] 


(Testimony of Wiley G. Mountjoy.) 
trict east of there, a smal] head occasionally comes 
through there. 

Q. And those springs flow down here and are 
picked up in this C Canal of yours you speak of ? 

A. At vresent I believe there is only one that 
delivers water to C Canal; I might be mistaken 
about that, there might be two, but I believe there 
is only one. 

Q. And also, Mr. Mountjoy, there is quite a 
large acreage of land lies east of C Canal that 1s 
irrigated ? 

A. There are a few farms there, there is a por- 
tion of the Chesnor farm, the larger portion of the 
Bert Nelson farm and [303] a very few acres of 
Mr. Pierce’s farm. 

Q. And what about the farms further up the 
coulee where the Magee-Minesinger Ditch runs? 

A. Those don’t drain in the Magee-Mnesinger 
Ditech. 

Q. So that water wouldn’t necessarily be water 
that is diverted out of Post Creek through the Ma- 
gee-Minesinger Ditch? 

A. The majority of it would be. 

Q. But not all of it? A. Not, all. 

Q. And the waste water that those farmers—or 
if those farmers there waste any water, then this 
drains down into the Magee-Minesinger Ditch and 
eventually into your C Canal? 

A. That is true. 

Q. What I am getting at, you are not trving to 


449 United States of America vs. 


(Testimony of Wiley G. Mountjoy.) 
say, are you, that this 10 or 12 second feet of water 
that comes in the C Canal from the outside is all 
caused by Tom Long and Muinesinger diverting 
water out of Post, Creek, would you say? 

A. Iwould say the great percentage of it is. 

Q. Could you say all of it? 

A. Not all of it. 


Redirect Examination 
By Mr. Smith: 

Q. With respect to the springs about which Mr. 
Wallace has asked you, do you, in making your set, 
do you plan on the flow of those springs? 

A. he ditch rider figures on this in a very, very 
mnior way; the only spring which I believe at 
present runs there is—pertains to Mr. Nelson’s 
water right, and he may use the water or not. 

Q. Is the discharge from that spring very great, 
do you [304] know? 

A. I would estimate it at perhaps one and a half 
second feet; it, varies at different seasons of the 
year. 

The Court: What is a second foot? 

The Witness: A second foot in this state is 40 
miner’s inches. 

The Court: All right, what is 40 miner’s inches? 

The Court: I couldn’t tell you what 40 miner’s 
inches is, I can tell you what a second foot is. 

The Court: What application has it to an acre 
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foot; can you measure it in that way, or tell us 
in that way? 

The Witness: One second foot flowing for 24 
hours makes practically two acre feet—1.98 and 
some fraction over that; a second foot of water is 
that flow of water which will fill a cubic foot of 
space in one second of time. 

Whereupon at 3:17 o’clock p.m. of said day 
recess was had for the duration of 15 minutes, at 
the expiration of which time the trial was resumed. 

Mr. Smith: I have no further examination of this 
witness. 

Recross Examination 
By Mr. Wallace: 

Q. Mr. Mountjoy you have been water master 
since 1922 or 1923 you say? A. Yes. 

Q. And you were a ditch rider prior to that? 

A. Yes. 

Q. In this same—in the vicinity of the defend- 
ants’ lands? A. Yes. 

Q. Now this water that you speak of that rises 
in these [805] springs on the Pierce and Minesinger 
and Garipey land flows into the C Canal on Wald’s 
land and below there? 

A. Not on the Gariepy land—the Gardipe land 
—it flows into C Canal on Erickson’s, if I’m not 
mistaken. 

Q. And how far is that south of Tom Wald’s? 

A. Just across the road. 

QO. From tlie est line? A. Yes. 
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Q. And during all of the time that Mr. Crow 
was project manager and during all of the time 
that Mr. Moody was project manager Mr. Wald 
was permitted to take that spring water out of the 
C Canal, where it crosses his land, and bring it 
down on his land, was he not? 

A. I don't believe se. 

Q. Well didn't vou vourself permit Ma. Wald 
to use that water that came into the C Canal from 
the springs, out of the C Canal on his land? 

A. Fora while I believe that was permitted but 
not all the tune. 

Q. That was permitted during al! of the admin- 
istration of Mi. Moody wasn’t it? 

A. I don't believe it was; I ecouldn’t say at what 
time it was denied. 

Q. But it was permitted for a while? 

A. It was permitted for a while, as I reeall. 

Q. And then he was stopped from that, from 
using the water out of C Canal? 

A. JI believe so. 

Q. And of course when vou refer to these users 
of water that has gone into the C Canal, thenw# 
isn't necessary for [306] one of them to take as 
much water out of Post Creek down to the Magee- 
Minesinger Ditch to inrigate his land ? 

a | present. 

@. And if he were still permitted to use that 
sprinoe water that goes into C Canal. on lis land, 
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it wouldn’t flow on down the canal and be wasted, 
as you say it now Is, would it? 

m7) Widn%t say it Was wasted when it went 
down the canal. 

Q. I misunderstood you then. 

A. I said that excess of water would be wasted 
when it went down the canal. 

Q. And if he were permitted to use this spring 
water there wouldn’t be any excess water would 
there? A. Well—— 

Q. 


A. That can hardly be answered in a yes or no 


T’o be wasted, would there ? 


manner; if he were permitted to use water when he 
saw fit, without any request through our office, and 
also permitted to turn it back into our canal when 
he saw fit, without notifying us, that would be 
waste, the same as the water from Post Creek is. 

Q. But he wouldn't be turning any water back 
into C Canal that he had taken out on the west side 
of the canal at all? Land irrigated on the west side 
of the canal, would he? 

A. He might shut the turnout off without notify- 
ing us. 

Q. But I understood you to say if he had been 
tuning water back into the canal—he wouldn’t be 
doing that, would he? 

A. If he tamed the turnout that would be 
equivalent to tumming it back imto the canal. 

QO. Do vou know why we are in dispute and no 
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longer permitted from the use of this spring water 
after it enters the [307] C Canal? 

A. Yes because we couldn’t deliver a steady flow 
to you below that spring. 

@. Well these spring waters still have quite an 
effect on the amount of water that normally flows 
down C Canal, would it? A. Why naturally. 

Q. Well couldn’t vou still run water down C 
Canal for the farmers below ? 

A, Wee cond, ves. 

Q. Then I don’t see that it would have any effect 
on it, would it? A. Why wouldn't it? 

Q. I’m asking vou? A. It would, yes, 

The Court: Can von tell me why? 

The Witness: Becanse, vour Honor, if Mr. Wald 
were using water, using this spring water, we would 
have to turn more water down from the head of 
C Canal from McDonald Lake to supply the farm- 
evs below: if one of them farmers suddenly decides 
to use that water, turns it on down the canal, then 
there 1s an excess in the canal from that poimt on. 

Q. Mr. Mountjoy this water that vou have just 
been talking about does go into the Magee-Mine- 
singer Ditch. does it? 

A. ‘his water that rises on the Garipey Jand? 

Q. Pierce and Minesinger and Gariepy land? 

A. No I heheve not. 

QO. So whether 
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A. ——AlIl of it that rises on Minesinger’s would 
reach the end of the Magee-Minesinger land—or 
Mr. Wald’s farm [308] laterals before it reaches C 
Canal, or most of it would. 

Q. Well whether Mr. Wald uses any of that 
spring water or not you still have it to contend 
with in your C Canal? A. Yes. 

Q. And so whether or not he has, in the Magee- 
Minesinger Ditch, or whether or not he uses any 
water out of the Magee-Minesinger Ditch, vou still 
have to contend with this spring water, don’t vou? 

A. Yes. 


Redirect Examination 
ov Ott. Smith: 

Q. Mr. Mountjoy is the spring water the only 
water which vou have to contend with in the Mis- 
sion Creek Canal under the present svstem of ope1- 
ations in the Magee-Minesinger Ditch? 

A. No it is not. 

@. And is it a big proportion of the water vou 
have to contend with ? 

A. Jt is asmall proportion. 


Reeross Examination 
mv Mr. Wallace: 

Q. The waste water from Mr. Wald’s irriga- 
tion, on the land east of the ditch, that goes into 
the C Canal, if he were permitted he eould still 
take that out and use it on the land—his land, west 
of the eanal, eouldn’t he? A. He could ves. 
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Q. But he is not permitted to do so now? 

A. No. 

Q. And has not been permitted since Mr. Ger- 
harz and Mr. Sperry have been project managers ? 

A. I believe previous to that. [309] 

Q. But under the administrations of My. Moody 
and Mr. Crow he was permitted to retake and re- 
use that waste water? 

A. Not under all of the administration of Mh). 
Moody, if I reeall correctly. 

Q. But some of the time? 

A. Some of the time. 


Witness Excused. 


C. H. DEXTER 


was called as a witness on behalf of the interveners 
and having been heretofore duly sworn testified as 
follows: 
Direct Examination 

By Mr. Smith: 

Q. You are the same Mr. Dexter who has here- 
tofore testified in this case? A. Yes sir. 

Q. And vou are the watermaster on the Post 
Division of the Flathead Irrigation Project ? 

A.  SaCSWSIN: 

Q. And I think vou outlined the boundaries of 
that division previously; are the lands of the de- 
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fendants, lying under the Magee-Minesinger—and 
the diteches—within your division ? A. No six. 

Q. In the supervision of your portion of the 
division do vou take care of the waters of Post 
Creek ? wy Ido. 

Q. And from what place to what place do vou 
have vour jurisdiction over it? 

A. From Post Creek where it comes out of Mc- 
Donald Lake to [310] the head of Post F Canal. 

Q. Where do the defendants take their water 
out of Post Creek? 

A. Just below McDonald Lake. 

Q. And from what canal do you irrigate the 
lands in your division, Mr. Dexter? 

A. Well we operate through the Pablo Feed 
Canal, the Kicking Horse Feed Canal and Post F. 

Q. Now then does the taking of water out of 
Post Creek into the MeDonald-Deschamps and the 
Magee-Minesinger ditches affect the amounts of 
water flowing in vour ditches which vou use to 1111- 
gate vour lands? A. It does. 

Q. Wod in what manner does it do that? 

A. Well we have the ditch set, and without any 
notice the heads are increased in Wald’s ditch or 
the Maegee-Minesinger Pitch or the McDonald 
Deschamps Ditch, and we are short: and if we go 
up and get the creek raised up to where we are not 
short, and then finish rvesettmg, and without any 
notice they shut the water off. then we have a sur- 
plus gome down Post Creek which is wasted. 


450 United States of America vs. 


(Testimony of C. H. Dexter.) 

Q. Now then assuming water is turned into each 
of the ditches which we have mentioned, that is, 
the Magee-Minesinger or the McDonald-Deschamps, 
and the water becomes short in the canal with which 
you are irrigating the lands in your division, where 
do vou go to get your additional supply ? 

A. MeDonald Lake. 

Q. In the actual operation of the project, Mr. 
Dexter, do these defendants having lands under the 
Magee-Minesinger and MeDonald-Deschamps ditches 
ever advise vou when they are going [311] to take 
water into their ditches or when they are going to 
shut the water off ? a Wey donot: 

Q. What happens to the farmers, and your 
farmers, when amounts of water are suddenly and 
without your knowledge taken into these private 
ditches? 

A. Well down on Post F when the water gets 
low in there why I generally have a delegation of 
farmers up to see me about it, why it got low, be- 
cause it shuts off their imigation and if they are 
irrigating with a head of water and it slacks off 
why they are just out, and the next day the ditch 
rider must come around and increase their head. 

Q. How long does it take when vou are inter- 
viewing the farmers on Post F in an effort to make 
arrangements to take care of them ? 

A. About 24 hours to get the water from Mission 
Creek to F Gatial again. 
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Q. During that period of 24 hours is there any 
wastage of the water which other farmers are actu- 
ally receiving ? 

A. Well there is a waste in this way; if a man is 
irrigating and his head goes down and he doesn't 
eover the land jhe anticipates he will cover between 
runs, then when he gets the later increase he has 
got to go over that same land. 

Q. Now then after the water is taken out imto 
the Magee-Minesinger and McDonald-Deschamps 
ditches, you make a new set, do you not, from Mc- 
Donald Lake? Ay Y@e: 

Q. After that set is made and the water is shut 
off in the McDonald-Deschamps Ditch and the Ma- 
gee-Minesinger Ditch, or either of them, then what 
happens to vour distribution system? [312] 

A. Well it is usually wasted down Post Creek 
unless we get up and shut it down and reset it 
agaln. 

@. And after you discover these ditches have 
been tumed back into Post Creek how long dues it 
take to make vour reset ? 

me Oh about 12 hours. 

Q. And during’ 

A. ——It all depends on when vou happen to 
@xitcl it. 


Q. And during that 12 hour period can vou make 
any use of the excess water which is then going 
down ? x ONO. 
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Q. As watermaster of this division have you 
ever made any attempt to regulate the amounts of 
water flowing in the MeDonald-Deschamps and the 
Magee-Minesinger ditches? 

A, Prior to 1935, under Mr. Moody’s jurisdic- 
tion we did, yes. 

Q. And what did you do m that respect, that 1s, 
physically, with respect to trying to regulate the 
amounts of water? 

A. Well during that period when there were no 
controls in the ditches below MeDonald Lake, and 
we occasionally built dams across, put a dam in 
across the outlet of the ditch to eut down the water. 

Q. And did you do that with both of those 
ditches ? A. Yes. 

Q. And after you put vonr dam in then what 
happened ? 

A. Why the next time [ went np why the dam 
was out. 

Q. Do vou know who took it out? 

oi Now det. 

Q. And did that happen on one oeeasion or more 
than one occasion? [313] 

A. Well lots of oceasions. 

Q. You just had a stone-throwing contest ? 

A. Threw just about all of the rocks ont in the 
bottom of Post Creek up there. 

My. Simmons: No cross examination. 
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Cross Examination 
By Mr. Wallace: 

Q. Generally speaking has there always been a 
shortage of water among the farmers who are to re- 
ceive the water from the three canals over which 
you have jurisdiction ? A. Yes. 

Q. Now vou say these farmers, defendants im 
this case, have used the Magee-Minesinger and the 
McDonald Deschamps ditches, turned the water in 
and shut it off, without any notice to you ? 

A. Yes sir. 

Q. Does that happen quite frequently ? 

A. Well every time they make a change. 

Q. Do thev make a change quite frequently ? 

A. Sometimes; sometimes it runs steady for a 
Jong time. 

Q. And then when they get through irrigating 
thev shut the ditches down, do they? A. Yes. 

e sit! A. Yes. 


Q. Now they have never 


has any of these de- 
fendants ever refused to tell vou when they were 
going to irrigate or when they were going to shut 
the water down ? 

A. Well the defendants are all a long ways from 
Inv division and T never happen to see them. [314] 

Q. Now then if vou will answer my question 
please, Mr. Dexter? 

A. T didn’t get vonr question. 

Q. ! asked vou if any of the defendants in this 
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case have ever refused to tell you when they were 
going to turn water into those ditches or when they 
were going to shut the water down in their two 
ditches ? A. No. 

Q. You rather expected them or wanted them to 
come and notify you or some of your ditch riders? 

A. hat’s the plan we operate under. 

Q@. But you have no reason to believe that if 
they were asked, that these defendants would not 
tell vou when they were going to 11igate and when 
they were going to shnt the water down, have von? 

A. No. 

Q. Well Mi. Dexter, if by reason of these opera- 
tions there has been an excess of water going down 
the canal over which you have supervision, what is 
to prevent you from giving it to some farmer and 
letting him irrigate with it, rather than to waste it 
and send it on down the creek ? 

A. Well if we knew it was going to continue 
we would try to use it but we don’t know how 
long it will continue. 

Q. Some of these farmers could make use of this 
excess water couldn’t they ? 

A. They do unless it is shut off on them. 

Q. And if there is excess water and the farmer 
uses it then it isn’t wasted is it ? 


A. Well net in one sense of the word, no. 
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Redirect Examination 
By Mr. Smith: [315] 

Q. Can a farmer get ready to irrigate—take 
water—on just a few minutes notice, so that he can 
do his irrigating? 

A. We require 24 hours notice for delivery of 
water. 

Q. What [ mean is this—if you find that you 
have more water in Post Creek than vou need for 
the farmer who plans to need the irrigation, and 
you went to one of them, on very short notice, could 
he get ready to make his set, get Ins land and men 
ready to immediately irrigate with this water? 

A. Well if he is right short of water he might, 
but I don’t know how that would work out—TI never 
tried that. 

Q. In such an event would it involve going 
around and seeing all the farmers on the ditch to 
find out which of them could possibly use water? 

A. It would. 


Recross Examination 
By Mr. Wallace: 
Q. You have a ditch rider on the ditch all the 
time, don’t vou? A. Yes sir. 


Witness Excused. 
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one of the interveners, was called as a witness on 
behalf of the interveners, and having been first duly 
sworn testified as follows: 


Direct Examination 
By Mr. Smith: 

@. Your name is Dennis A. Dellwo? 

A. Yes sir. 

Q. And you are one of the defendants in this 
law suit? [316] A. Yes sir. 

Q. One of the interveners, [ mean? 

A. That’s it. 

Q. And are you the owner of a tract of land 
described as the E144 SW, Section 26, Township 
20 North, Range 21 West? A. Yes Iam. 

®. And is this tract of land marked on the map 
in red, close to the name D. A. Dellwo, your tract 
of land? A. That’s right. 

Q. Do you hold any official position with the 
Flathead Irrigation District ? 

A. Iam commissioner of the district; I am sec- 
retary of the board of commissioners. 

Q. And how long have you held those positions? 

A. Since the district was created. 

QM. And when was that? A. Wy 182% 

Q. And prior to 1927 did vou have experience 
with intigation and under the Flathead Irrigation 
Project ? 

A. Yes, I received the first water that came from 
the ditch under which my land is served. 
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Q. And about when was that? 

A. In 1918 I’m sure. 

Q. And how long have you been on the Flathead 
Indian Reservation as a land owner? 

A. I homesteaded there in 1910; I have been 
there practically ever since; we were gone for a 
year OV So. 

Q. During the years from 1935 to 1939 inclusive 
have you farmed the land which we have mentioned 
and which is marked on that map in red? [817] 

A. Yes sir. 

@. And during that period of time have vou re- 
quested from the Flathead Irrigation Project all of 
the water which you could get from the project? 

A. I am quite sure that we have—of course we 
might have a small residue left, of our allowance— 
during most of the year I am sure we did, yes. 

Q. And could you, in the years from 1935 to 
1939 inclusive, have used more water to beneficial 
advantage on that particular piece of land ? 

A. Oh ves, during those vears we, in common 
with all the rest of the farmers under that division, 
and J think hkely under the whole project, prac- 
ticed dry land farming on a part of our farms in 
order that we might conserve our allowance of the 
water on a smaller part of our farms and save at 
least a part of the crops on our lands. 

Q. Having reference particularly to the vear 
1935, do vou recall whether or not there was a water 
shortage in that year? 
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A. Yes there was quite a terrific water shortage 
that year. 

Q. What did that water shortage do, if any- 
thing, in the way of crop damage? 

A. Practically all of the new seeding that year 
was destroyed by drought; many of the farmers 
were out of water in the early part of August and 
the latter part of July and their pastures dried up, 
their hay made about a half a crop, their alfalfa 
went into the winter quarter dry, and consequently 
made a short crop the following year; their sugar 
beets made a light tonnage; in fact I heard frequent 
complaints of farmers that their beets when they 
dug them were Joose in the ground because thev had 
really shrunken [318] in size during the dry months 
previous to digging time. 

Q. Do you know of your own knowledge, apart 
from what anybody told you, that during the vear 
1935 there was an acute shortage of water? 

A. Yes indeed. 

Q. And that there was actual crop damage re- 
sulting from it? A. Yes indeed there was. 

Q. Now during the years subsequent to 1935 what 
would vou say as to whether or not you, and others 
of your neighbors, could have used a greater quan- 
tity of water to a beneficial advantage ? 

A. During all of those vears they could have; 
the allowance of water by the project, to my divi- 
sion, ran from about .90 to about 1.15 of an acre 
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foot of water per acre, and that is not sufficient to 
produce maximum crops on our land. 

Q. And what is the result of that shortened 
allowance, generally ? 

A. The result is that as a farmer sees that he 
is going to lose part of his crop he abandons part 
of his area and doesn't water it at all and takes the 
loss there, with the hope of maturing his crops on 
the balance of his faim. 

Q. Would—in a year like 1935, or any other dry 
vear, would 500 or 1000 acre feet of water make any 
appreciable difference to the farmers in your area? 

A. Yes it would make a very appreciable differ- 
ence. If I might illustrate—the fact that the Crow 
Pumping Plant was completed in the latter part of 
August—our gravity supply had been exhausted— 
we had expected to pump probably a thousand acre 
feet of water that fall in time to be of some use— 
and the question arose on the part of the project 
management [819] whether they should distribute 
that water or put it in storage for the following 
year, and of course I was asked for my opinion on 
that question, and I told the project management 
that if he attempted to store a thousand acre feet of 
water, with our crops burning up, that there would 
be a mob up after him before very long; a thousand 
acre feet of water meant that the sugar beets could 
be completed, that the pasture could be restored, 
that new seedings could be saved, and on a large 
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area of land a thousand acre feet of water to finish 
up the season can be spread over four or five hun- 
dred acres. 

Q. Now having in mind your experience as a 
commissioner of the Flathead Ivrigation Project, 
or District, and also your acquaintance with the 
land owners in the project, and your own experi- 
ence as a farmer on the project, what is your opin- 
ion as to whether or not it would be possible for 
you or any group of your neighbors located on the 
lands in your location, to build a system of diver- 
sions to irrigate those lands without help from pavr- 
ties lying closer to the sources of supply ? 

A. It would be absolutely out of the question; 
that is illustrated very forcefully by the fact that 
we have had to appeal to the United States for 
relief from construction charges, as it 1s, under the 
very reasonable rates that the United States granted 
to our project, notwithstanding the fact that we 
have no interest to pay on the construcion charges 
at all, we still have had to appeal to the United 
States for relief from construction charges. 

Q. And that is true, is it not, even though you 
who live some considerable distance from the im- 
mediate souree of supply are helped in the payment 
of vour construction and [820] operation and main- 
tenance charges by those Iving inmediate to the 
source of supply ? 

A. That is night for anyone as far from the 
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source as my land is, even if a large number of us 
band together it would be economically impossible 
for us to collect the waters in the mountains and 
bring them to our lands and expect to make any 
reasonable return from our lands. 

Q@. Your land is a former Indian allotment, 
isn’t it? A. Yes. 

Q. And your land receives only the socalled sin- 
gle allowance of water? A. That’s right. 

Q. Do you have any knowledge of the adminis- 
tration of the project by the project officials of the 
Flathead Irrigation Project? 

A. Yes the project—the management is in fre- 
quent consultation with our board of commissioners 
on matters of policy, and in my position as secre- 
tary of the Flathead District I manage to and make 
it a point to keep myself informed. 

Q. Now then having in mind your experience in 
that connection, your experience as a land owner, 
what would you say as to whether or not any group 
or groups of private civilians could possibly handle 
the administrative problems involved im carrying 
the waters of the Mission Division to the lands in 
that division ? 

A. It would create a state of high confusion, for 
the reason that the waters supplying that country 
originate from such a wide source; for instance, our 
system now reaches over bevond the natural water 
shed of the Mission Valley, and the head waters of 
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the Blackfoot River on the [321] east; they reach 
clear over into the Little Thompson watershed on 
the west; clear up into the Little Bitter Root lakes 
on the northwest, and with the attempt apparenly 
to divert every available supply of gravity water to 
that storage, and it would be extremely difficult for 
the farmers to ever organize themselves to do that, 
and if they should organize * * * 

Q. * * * Onee organized could two or more 
groups possibly, in your opinion, handle the admin- 
istration details? 

A. They would have to have some consolidated 
or central body, they would simply have to have 
that, because there would have to be someone im 
authority to allocate the waters, those several waters, 
to those many, many tracts of land. 

Q. As an individual farmer, Mr. Dellwo, are vou 
required, in taking your water from the project 
system, to know, in the absence of the advice given 
you by the project, when you have used, or approxi- 
mately used, your proportionate share of the water? 

A. If I am advised in advance what my propor- 
tionate share 1s going to be, and keep track of my 
deliveries, I can tell of course very closely, but I 
don't believe the ditch riders make that a matter of 
daily record in their reports of measuring water so 
I get them to report, of course from my ditch riders 
—onee a month in regular order. 

Q. What I am getting at is this—if you were 
operating your land without any central irrigation 
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system could you know—would you have any way 
of knowing what your proportionate share would be? 

A. No—you mean, would I have any way of 
knowing what my share of all that water would be? 

[322] 

Q. Even for water necessary ? 

A. No I wouldn’t have any way of knowing that. 

Q@. Now then as I understand it there was some 
testimony about the levy against the land owners in 
the Flathead District and the Mission Valley Dis- 
trict, is that true? 

A. Iwas under the impression there was not any 
difference but the project manager tells me that 
sometimes there is some slight difference in the— 
we have two different levies—now we must under- 
stand one another—the effect of those two different 
kinds of levies—the United States levies the district 
and the district in turn levies the land holders; now 
I have been under the impression the levy made by 
the United States against the lands in the entire 
Mission Valley were equal or approximately equal 
to the levy made by the district against the land; if 
the two districts are not equal that is a matter of 
district management, probably a matter of govern- 
ment or project policy, the difference in these levies. 

Q. The administration levy you make goes to the 
district, does it, for the payment of its officers as 
salaries and supplies? 

A. That’s right; and the operation and mainte- 
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nance levy goes to pay the operation and mainte- 
nance levy which the government has levied against 
the district as a corporation. 

Q. And do you know as a matter of fact whether 
there is any considerable difference in the adminis- 
tration levy ? 

A. Yes there has been a very large difference; 
the Flathead District is a large district, and the cost 
per acre for administration has been very, very 
much less than the levies on the other irrigation 
districts. [323] 

Mr. Simmons; No cross examination. 


Cross Examination 
By Mr. Wallace: 

Q. Did I understand you to say that the levies 
made by the United States of the two districts are 
the same? 

A. I don’t know what you understood me to say; 
I said that I had been assuming they were the same 
or approximately the same, but I have been advised 
by the project manager today that there is sometimes 
some small difference. 

Q. For instance, last year did the Flathead Irri- 
gation District levy an assessment for pumping 
charges ? A. Phe Flathead [vrigation District? 

@. Yes. | 

A. You mean the district levied against the land 
owners ? 
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Q. Yes. A. Yes we did. 

Q. And did the Mission Irrigation District? 

A. I suppose they did. 

Q. You don’t know. You have spoken of the 
waters of the Little Bitter Root and the Thompson 
River ? A. Yes. 

Q. None of those waters are used in the Mission 
Valley? A. No. 

Q. That is over on the Camas? 

A. On the Camas division of the project. 

Q. And you have no reason, have you, to believe 
that there will ever be an abundance of water—by 
that I mean a sufficient amount of water, to properly 
irrigate all of the lands that the Reclamation Serv- 
ice, or the service contemplates putting under water? 

[324] 

A. Well that is a far question and the answer 
to it might be, if anything at all, very far indeed, 
that question and my answer; if the people of the 
Flathead Project ever have plenty of water it will 
be about the worst thing for the project that ever 
happened; I think when the people of the project 
have enough water so that they will make ocea- 
sional use of it, then they are well off, but to give 
a man enough water so that he says he has plenty, 
t don't think the project has been built vet that can 
do that. 

@. All right I will change the question—eiven 
the ceeasional ameunt of water required—do vou 


466 United States of America vs. 


(Testimony of Dennis A. Dellwo.) 
have reason to believe that a will ever have 
enough to advantage? 

A. Yes, a lot of reason. 

Q. There is a study being made by the Walker 
Commission, is there not, for the purpose of de- 
creasing the area of this project ? 

A. No not for that purpose. 

@. It is one of the purposes? 

A. The study made by Mr. Walker is being made 
for the purpose of considering a method of replace- 
ment of construction that can be met by the farm- 
ers in the project, and he has suggested that pos- 
sibly some sizeable area of less productive lands, 
it might be advisable to drop from the project. 

Q. Were you present at a conference one day 
this winter in the city of Missoula when Mr. Walker, 
Director of the Indian [rrigation Service, was here 
from Washington, at which time he discussed this 
inatter with us? A. Yes. 

Q@. And didn’t he at that time tell us that that 
was one of the very purposes of the Walker Com- 
mission? [325] A. Not the very purpose. 

@. I said one of the purposes of the Walker 
Commission was to make an investigation and study 
of the Flathead Project, and one of the purposes 
was to find out how much they should reduce the 
area—or the contemplated area I should sav—of 
the Flathead Project, to the end that there might 
be a sufficient amount of water—— 
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A. ——He might have said that—I wouldn't say 
whether he did or not—but it would be a matter of 
conversation only, as he was endeavoring to make a 
purely economic study, and if he suggested that to 
us—and we didn’t agree with him sometimes. 

Q. I hadn’t quite finished when you answered— 
and he did tell us that, though, didn’t he? 

A. Now I told von I wouldn’t say whether he 
told us or not, but he might have, in the course of 
a general conversation, he night have said that and 
many other things. 

Q. And vou really believe that that 1s what 1s 
being done by the Walker Commission and that the 
Walker Commission will recommend 


A, ——TI really beheve that he was considering 
that question—not that he was going to recommend 
anything. 

Q. You really believe, don’t vou, that the Walker 
Commussion is going to recommend that a lot of this 
so-called pasture free land that is not now being 
ivigated could be eliminated from this project so 
there may be a sufficient amount of water available 
both by natural flow and storage and pumping, for 
the balance of the land irrigable in the project ? 

A. You ask me if T believe that. or he said that? 

Q. I asked von if you believe he is going to 
recommend that ? [326] 

A. Oh T couldn’t say what he is going to reeom- 
mend. That idea has heen discussed on this 
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The Court: Mv. Dellwo wants to talk so we will 
let him talk. 

A. (eontinued) ‘That idea has been discussed, 
your Honor, with the thought in mind not only of 
eliminating undesirable land and non-productive 
land and lands which the people who own them 
don't want in the project, but with the further idea 
that there might be other Jands not now in the 
project which it is desirable to irrigate, which 
eould be brenght in to take their place. 

Q. Well practically all the Class 1 and Class 2 
lands are now in the project, aren't they ? 

A. No; it is my opinion that there will be apph- 
cations from people to come into the project that 
will probably cover 20 thousand more acres of land 
in the Mission Valley; we have them all the time. 

Q@. Where is that land? 

A. Along the foot of the mountains east of the 
Mission Valley clear up above Finley Point; for 
instance we have people before our board every 
little while wondering why they can’t get in and 
get their land irrigated. 

Q. A large proportion of that land vou are talk- 
ing about now is now being irrigated by these so- 
called private Secretarial rights ? 

A. No, none of those, who are asking to get im; 
we haven’t had any holders of private rights asking 
to get in. 

Q. tI believe that, all right. 

A. They have free use of water in there. 
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Q. I see. But this 20 thousand acres you are 
speaking of along east of the Mission Range—or 
west of the Mission Range [327] on the east side— 
is now land that is being irrigated —— 

A. -——TI don’t like to re-shape your question, 
but vou are speaking of lands that have a private 
water right, and not the.lands I am speaking of now 
—T am speaking of other lands that don’t have. 


Witness Excused. 


Mr. Smith: JI now offer in evidence Exhibit 13 
and Exhibit 20; Exhibit 13 being excerpt from the 
Report of the Commissioner of Indian Affairs, 1907, 
Volume 2, page 52; and Exhibit 20 being excerpt 
from the Seventh Annual Report of the Reclama- 
tion Service, 1908, pages 100 and 101. These ex- 
hibits have both been given to counsel, with the 
volumes from which they were taken, and as I 
understand it counsel have no objection. 

Mr. Simmons: No objection. 

Mr. Wallace: No objection. 

The Court: These exhibits will be admitted. 

Interveners Exhibit 13 and Interveners Exhihit 
20, being the instruments so referred to, were there- 
upon received in evidence without objection, iden- 
tified as such exhibits, and the said exhibits are on 
mle with andgform a part of the orginal exhibits 
in this case. 
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EXCERPT FROM REPORT OF THE COM- 
MISSIONER OF INDIAN AFFAIRS, 1907, 
MO UP 2. raccr2 


Flathead—On April 26, 1907, the Director of 
the Reclamation Service was asked to make a pre- 
hmminary investigation on the Flathead Reservation 
in Montana to enable me to recommend the legisla- 
tion needed for an adequate system of irrigation 
for the Indians to be allotted and for the lands to 
be disposed of under act of April 23, 1904 (33 Stat. 
L., 302). No report has vet been received from him. 


INTERVENERS’ EXHIBIT 20 


EXCERPT FROM SEVENTH ANNUAL RE- 
PORT OF RECLAMATION SERVICE, 1908 


Pages 100-101 
FLATHEAD PROJECT (INDIAN SERVICE) 


General Statement 


The principal data relating to the Flathead 
project are summarized as follows: 

Counties: Flathead, Sanders, and Missoula. 

Townships: 15 to 24 N., Rs. 18 to 25 W. 

Tvrigable area: 130,000 acres. Ownership, In- 
dian lands. 

Average elevation of irmgable area: 2.800 feet 
above sea level. 
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Range of temperature on irrigable area: Maxi- 
mum, 100°; Minimum, —20°. 

Character of soil of irrigable area: Clay, forest 
loam, and gravelly loam. 

Principal products: Alfalfa, grain, vegetables, 
apples, and small fruits. 

Railroad stations: Evaro, Arlee, Ravalli, 
Dixon, and Perma, Montana. 

Railroad: Northern Pacific. 

Principal markets: Local mining and lumber 
camps. 


The irrigation plan of the Flathead project will 
provide for the irrigation of about 130,000 acres in 
various parts of the Flathead Indian Reservation. 
Water will be taken by simple diversion works from 
the Jocko River and several creeks rising in the 
Mission Mountains, the late summer flow being sup- 
plemented by storage in several reservoirs, of which 
Lakes St. Mary and MeDonald will form two, and 
by pumping from the Pend Oreille River. The falls 
of the Pend Oreille River afford opportunity to 
develop much more power than is necessary to irti- 
gate the arable land within reach. Studies [539] are 
heine undertaken to learn the amount of and best 
method of utihzing this power. The fall is about 
240 feet in 6 miles, and the minimum natural flow 
last winter was 2,500 second feet, but the average 
flow is much larger, 
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Authorization 


By an act of the Sixtieth Congress, first session 
(Public No. 104), an appropriation of $50,000 for 
preliminary surveys, plans, and estimates of 1111- 
gating svstems to irrigate the allotted lands of the 
Indians of the Flathead Reservation in Montana 
and the unallotted irrigable lands to be disposed of 
under the act of April 23, 1904, and entitled ‘*An 
act for the survey and allotment of lands now em- 
braced within the limits of the Flathead Indian 
Reservation in the State of Montana, and the sale 
and disposal of all surplus lands after allotment.”’ 
and to begin the construction of the same. The 
cost of the entire work is being reimbursed from the 
proceeds of the sale of the land within the reser- 
vation. 

Surveys 

Reconnaissance surveys were begun in 1907, and 
in June, 1908, two parties began work, one in Jocko 
River Valley, where about 11,000 acres of land may 
easily be reached from the Jocko River, and the 
other in the Mission Creek Valley, where there are 
about 20,000 acres of avable land. Work is being 
pushed en these tracts where the problems of con- 
struction ave the simplest, and it is expected to have 
portions of each of the areas ready for construction 
of canal svstems in the spring of 1909. Work is 
also being done in determining the available water 
i the smaller streams and the lands that may he 
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covered. Allotments have been made to the Indians 
in many widely separated parts of the reservation, 
and many small irrigation plants will be required to 


reach all lands that are susceptible of irrigation. 
[540] 


Mr. Snnth: The Interveners rest, vour Honor. 

The Court: Open for the defendants. 

And thereupon the following evidence was intro- 
duced by the defendants upon behalf of their case 
in chief: [328] 


RAY BIGGERSTAFF 


was called as a witness on behalf of the defendants 
and having been first duly swo1m testified as fol- 
lows: 
Direct Examination 

By Mr. Wallace: 

Q. State vour name? A. Lee Bigegerstaff. 

Q. And you live on the former Flathead Indian 
Reservation ? he IL ke, 

Q. How long have ven lived up there? 

A. Sinee Mareh 1, 1912. 
Q. Did vou homestead on this reservation ? 
A. Yes sir. 
 Andghat tear? 
A. J filed on my homestead the 17 of November 
1] 
(). 


Do vou have any connection with the Mission 
Timteation Distriet ? 
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A. Iam secretary of the Mission Irrigation Dis- 
trict. 

Q@. And how long have you been secretary of that 
istrict ? 

A. Since the third Saturday in April, 1926. 

Q. That's the day the district was formed, or 
created ? 

A. I bee pardon—lI think I should have 
said 1927, 

Q. You have been secretary since it was created? 

A. No there was a short period in there that 
there was another secretary, between August, 1926, 
and the third Saturday in April following. 

Mv. Wallace: May it please the Court we desire 
to offer in evidence at this time the defendants’ 
proposed exhibit 12, which was identified this morn- 
ing by the witness Hanna, and which is a Report by 
the Committee appointed to [829] ascertain the 
amounts of the private water rights, on April 23, 
1907, to which is attached a further finding of the 
committee with reference to the Oro Deschamps 
allotment. 

Mr. Simmons: To which the plaintiff objects on 
the ground that it is incompetent and immaterial, 
has no bearing on any of the issues in this ease. 
This certified copy represents a grant by the See- 
retary of the Interior to the lands of one of the 
defendants in this case for the waters of June Creek 
and not Post Creek: the waters of June Creek 
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are not involved in the case; and in the plaintiff’s 
complaint we have pleaded and recognized the so- 
called Secretarial rights to the lands of the defend- 
ant Bert Lish, which were formerly designated as 
the Oro Deschamps allotment, this is an endorse- 
ment of the grant made in 1927 but not to the 
waters of Post Creek, but June Creek; June Creek 
is a tributary of Post Creek but flows into Post 
Creek below the point of diversion of the defend- 
ant. 

The Court: Overruled. 

Defendants’ Exhibit 12, the instrument referred 
to, is on file with the original exhibits in this case. 


DEFENDANTS’ EXHIBIT 12 


Flathead Agency 
Dixon, Montana 
April 23, 1927 


Commissioner of Indian Affairs, 
Washington, D. C. 
Sir: 

The Commissioner of Indian Affairs under date 
of August 4, 1925, recommended the appointment of 
a Commission consisting of the Superintendent of 
the Flathead Ageney, the Project Engineer of the 
Flathead Project and a disinterested member of the 
Flathead tribe, for the purpose of investigating 
claims for private water rights on the Flathead 
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reservation. The recommendation was approved by 
the First Assistant Secretary on August 7, 1925. 

Mr. Alphonse Clairmont, who was a member of 
the original Water Right Commission was selected 
as the third member of the Commission. 

This Commission made field examinations of all 
lands on which applications for private water rights 
have been made. Public hearings were held for the 
purpose of taking testimony covering the various 
rights claimed. 

The original Commission, whose report was ap- 
proved by the Department on November 25, 1921, 
used as the basis of their findings: 

‘Beneficial use prior to the appropriation by 
the United States shall be the basis, the meas- 
ure, and the limit of the right to the use of these 
waters at all times irrespective of the carrying 
capacity of the ditch and not exceeding for irri- 
gation, a limit of two acre feet per annum at 
the point of diversion; that the right to the use 
of water for irrigation shall be inseparably ap- 
purtenant to the land, and no right for the use 
of water for irrigation can be acquired inde- 
pendent of its use upon and attached to [531] 
definite tracts of land, and that water rights 
cannot be detached from the Jand, place, or pur- 
pose for which they were acquired without the 
loss of priority.”’ 


B.W. Alexander et al. 4T7 


(Testimony of Ray Biggerstaff.) 

It is believed to be a just and correct measure of 
private water rights, and having already recieved 
Departmental approval, is made the basis for the 
findings in the cases covered by this report. 

It is recommended that the findings in the nine- 
teen (19) cases covered by this report be approved. 
Respectfully submitted, 

(SGD) CHARLES E. COE 
Superintendent Flathead Reservation. 


(SGD) C.J. MOODY 
Project Engineer Flathead Project. 


(SGD) ALPHONSE CLAIRMONT 
Member Flathead Tribe. 


Allot. No. 734, Name Oro Deschamps 
iy oeiilzmsec. 47, I. 19 NR. 19 WW. 
Sec, Tene. W. 


The Committee, on March 19, 1926, made an ex- 
amination in the field of the irrigation system and 
water rights appurtenant of the lands of Bert Lish 
being allotment No. 734, comprising the W144 SEA 
mace! (, Lalo NGG Weed = Secio gh VeaNe 
R. W., and testimony was taken on ele) 

From personal investigation on the ground, tes- 

FE 4582 
tunony taken and from facts shown on Plat F 1402, 
Sheet 19 made by an engineer emplovee of the 
United States Indian Inmigation Service after a 
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survey by transit and stadia, it is determined that 
the water [532] right of 4.8 acres in the NW14 
SEV, and 9.3 acres in SW'4 SEW Sec. 17, T. 19 
N., R. 19 W., heretofore adjudicated is hereby con- 
firmed, it is further determined that there have been 
irrigated an additional 26 acres from June Creek 
in the SW44 SE!,4 Sec. 17, T. 19 N., R. 19 W. from 
an early date and entitling said 26 acres to a water 
right from June Creek, that said 40.1 acres herein- 
before described are determined to have a valid and 
subsisting water right from Post and June Creeks 
to the extent of 2 acre feet per annum; that none of 
the remaining area of said allotment has a water 
right from any source. Total water right 80.2 acre 
feet per annum. [533] 


Q. Mr. Biggerstaff I will show vou defendants’ 
proposed exhibit 21 and will ask you what that is? 

A. This is a certified copy of a map number 
15229, April, 1914, United States Reclamation Serv- 
ice, of the Flathead Project in Montana. 

Mr. Wallace: We offer 21 in evidence ? 

Mr. Simmons: No objection. 

Mr. Smith: We have no objection. 

The Court: In evidence without objection. [830] 

Defendants’ Exhibit 21, the instrument referred 
to, was then received in evidence without objection 
and is on file with the orginal exhibits in this ease. 
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Q. I will show you defendants’ proposed exhibit 
22 and ask you what that is? 

A. Certified copy of a letter signed by F. H. 
Abbott, Assistant Commissioner, addressed to the 
Honorable Secretary of the Interior, dated May 27, 
O12, 

Q. Relating to what? 

A. Old Ditches and Water Rights on the Flat- 
head Reservation. 

Mr. Wallace: We offer 22 in evidence. 

Mr. Simmons: No objection. 

Mr. Smith: No objection. 

The Court: In evidence without objection. 

Defendants’ Exhibit 22, the instrument referred 
to, was received in evidence without objection and is 
a part of the original exhibits in this case. 


DEFENDANTS’ EXHIBIT 22 


United States 
Department of the Interior 
Office of Indian Affairs 
Washington 


May 27, 1912. 
The Honorable 
The Secretary of the Interior 


Sir: 
There is inclosed herewith a letter from Edward 


Clairmont, a prominent and well to do Indian living 
on the Flathead Indian Reservation in Montana, 
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concerning water rights and ditch rights by reason 
of ditches constructed at the expense of the allottees 
before the beginning of construction of the present 
Flathead Ivrigation project, which brings up the 
question of what relation Indians under such ditches 
shall bear to the present irrigation system as to 
charges for construction. 

The Office has given careful consideration to the 
subject and believes that administrative equity re- 
quires a preservation of all such rights. It is there- 
fore respectfully recommended (1) that this Office 
be authorized to have an examination made by a 
committee which shall include the Indian Superin- 
tendent, an Engineer employed on the works, and 
an Indian to be selected by the Indians for the pur- 
pose of determining the lands so affected; (2) that 
all lands covered by ditches constructed out of pri- 
vate or individual funds be determined to have paid 
up ditch rights and not subject to construction 
charges under the new system. 

Respectfully, 
F. H. ABBOTT 
Assistant Commissioner. 
Approved: 
First Assistant Secretary. 
(WCP) [542] 
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June 3, 1912. 
Commissioner Abbott: 


The First Assistant Secretary directs me to re- 
turn herewith the papers regarding old ditches and 
water rights on the Flathead Reservation, and to 
say that he approves of the first recommendation 
but not of the second. He thinks that in lieu of the 
second should be a requirement that the committee 
referred to shall report and make recommendations. 
He says he is not willing to make the determination 
covered by recommendation No. 2 in advance of the 
report of the committee. He thinks the committee 
had better examine into the matter and report as to 
whether and to what extent, the ditches should be 
taken into consideration on the question of charges. 

JNO. HARVEY 
Private Secretary [543] 


nd 


Q. Mr. Biggerstaff Pshow vou defendants’ proposed 
exhibit number 23 and will ask you what that is? 

A. That is a certified copy of a patent to the 
HS NEY of Section 16, Township 19 North, Range 
19 West, in favor of Duncan McDonald. 

Q. That is some of the land involved in this 
action, do you know ? 

A. 'To the best of my knowledge it is. 

Mr. Wallace: We offer 23 in evidence. 
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Mr. Smith: That land, I suppose, conforms to the 
description? [331] 

Mr. Wallace: We hope so. 

Mr. Smith: No objection. 

Mr. Simmons: No objection. 

The Court: In evidence without objection. 

Defendants’ Exhibit 238, the instrument referred 
to, was thereupon received in evidence without ob- 
jection and is a part of the original exlnbits in 
this case. 

Q. I will show you defendants’ proposed exhibit 
24 and ask you what that is? 

A. This is a certified copy of a patent in favor 
of Florence McDonald. — 

Q. That patent covers land imvolved in this 
action, so fax as you know? 

A. I think it does. 

Mi. Wallace: We offer 24 in evidence. 

Mr. Simmons: No objection. 

Mr. Smith: We have no objection. 

The Court: Im evidence without objection. 

Defendants’ Exhibit 24, the instrument referred 
to, was then received in evidence without objection 
and is on file with the original exhibits in this case. 

Q. And defendants’ proposed exhibit 25 is what, 
Mr. Biggerstaif ? 

A. This is a certified copy of a patent in favor 
of Mary C. McDonald. 

Q. And does that cover land involved in this 
action ? A. It does. 
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Mr. Wallace: 25 is offered in evidence. [332] 

The Court: In evidence without objection. 

Defendants’ Exhibit 25, the instrument referred 
to, and so identified, as then received in evidence 
without objection, and is a part of the original ex- 
hibits on file in this case. 

Q. Ishow you defendants’ proposed exhibit num- 
ber 26 and will ask you what that is? 

A. Certified copy of patent to Frank Fiddler. 

Q. And that covers land involved in this action? 

A. Yes it does. 

Mr. Wallace: We offer 26 in evidence. 

Mr. Simmons: No objection. 

The Court: It will be admitted. 

Defendants’ Exhibit 26, the document referred 
to, and so identified, was then received in evidence 
and is a part of the original exhibits on file in this 
case. 

Q. And defendants’ proposed exhibit 27 is what? 

A. That is a certified copy of patent in favor of 
Mary and Joseph Deschamp—and Mary Rodgers 
Deschamp, heirs of William Deschamp, a Flathead 
Indian. 

Q. And that patent covers land involved in this 
action? A. It does. 

Mr. Wallace: We offer it in evidence. 

Mr. Smith: No objection. 

The Court: It will be admitted. 

Defendants’ Exhibit 27, the document referred 
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to, so identified, was thereupon received in evidence 

and is on file with the original exhibits in this case. 
Foour| 

Q. And I will show you Defendants’ Exhibit 28, 
and ask you what that is? 

A. That is a certified copy of a patent in favor 
of Edward Deschamps. 

Q. That patent covers Jand involved in this 
action ? A. Yes it does. 

Mr. Wallace: We offer Exhibit 28 in evidence. 

Mr. Smith: No objection. 

Mr. Simmons: No objection. 

The Court: It will be admitted. 

Defendants’ Exhibit 28, the document referred 
to, was then admitted in evidence without objection 
and is a part of the original exhibits in this case. 

Q. And Exhibit 29 is what, Mr. Biggerstaff? 

A. That is a certified copy of a patent in favor 
of claimant, Oro Deschamp Freeman. 

Q. That patent covers Jand involved in this 
action ? A. It does. 

Mr. Wallace: We offer 29 in evidence. 

Mr. Simmons: No objection. 

The Court: It will be admitted. 

Defendants’ Exhibit 29, so referred to, and so 
identified, was thereupon admitted in evidence and 
the same is on file with and forms a part of the 
original exhibits in this cause. 

Q. And I show vou Exhibit 30 and will ask vou 
what that is? 
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A. This is a certified copy of a patent in favor 
of John Minesinger. 

Q. I will ask you if the land described in this 
patent is [334] involved in this action ? 

A. Yes it is. 

Mr. Wallace: We offer 30 in evidence. 

The Court: It will be admitted. 

Defendants’ Exhibit 30, so referred to, identified 
as such, was thereupon received in evidence and is 
a part of the original exhibits in this case. 

Q. And Exhibit number 31 is what, Mr. Bigger- 
staff? 

A. Certified copy of a patent in favor of James 
Waymack. 

Q. And covers land involved in this action? 

A. Yes it does. 

Mr. Wallace: We offer Exhibit number 31. 

The Court: It will be admitted. 

Defendants’ Exhibit 31, the instrument referred 
to and so identified, was thereupon received in evi- 
dence and is on file with the original exhibits in this 
case. 

Q. And Exhibit 32 is what, Mr. Biggerstaff ? 

A. Certified copy of a patent in favor of Emma 
M. Magee. 

Q. And covers land involved in this action? 

A. Yes. 

Mr. Wallace: Ae offer Exhibit 32 in evidence. 


The Court: It will be admitted. 
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Defendants’ Exhibit 32, the instrument referred 
to, was thereupon received in evidence, so identified, 
and is a part of the original exhibits in this case. 

Q. I show you defendants’ proposed exhibit 33 
and will ask you what that is, Mr. Biggerstaff? 

A. This is a certified copy of an Amended 
Schedule of Lands [835] in the Flathead Indian 
Reservation subject to entry September 1, 1910. 

Q. And does it contain information relative to 
the farm units subject to entry on that date? 

A. Yes. 

Mr. Wallace: We offer Defendants’ Exhibit num- 
ber 33 in evidence. 

Mr. Simmons: No objection. 

Mr. Smith: We object to Exhibit 33 in so far as 
it is or may be an attempt to bind any of the own- 
ers of farm units on the Flathead Reservation, for 
the reason that the same appears to be a letter—it 
dees not appear that the letter was ever received 
by anv of the owners of farm wnits or ever given 
any publicity or that the contents thereof were ever 
called to the attention of any of the purchasers of 
farm units, and that in the absence of some such 
showing, some letter which may have been written 
would not be binding on the owners of the farm 
units. 

The Court: Objection overruled. The exhibit will 
be admitted. 

Defendants’ Exhibit 33, so received in evidence, 
and so identified, is on file with and forms a part 
of the original exhibits in this ease. 
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Q. My. Biggerstaff, at the time—— 

The Court: Just a moment; all of these exhibits, 
from 21 to 33, both inclusive, will be considered as 
read into the record; any party interested may re- 
fer to them at any time during the trial or in brief- 
ing, as a part of the record. Proceed. 


DEFENDANTS EXHIBITS 23 - 32 and 34 


Exhibits Nos. 23 to 32, inclusive, are certified 
copies of the original trust patents for the lands 
now owned by the defendants. These exhibits show 
that such lands were originally patented to Indian 
allottees on October 8, 1908. Exhibit No. 34 is a 
deed showing that the defendant Beckwith Merean- 
tile Company on August 22, 1934, conveyed certain 
property occupied by the defendant, John A. Hazel, 
to Clarence L. McVey and Lillian L. McVey, husband 
and wife, by deed recorded subsequent to the com- 
mencement of this action. 


DEFENDANTS’ EXHIBIT 33 


Exhibit No. 33 is a certified copy of an amended 
schedule of lands in the Flathead Indian Reserva- 
tion, dated April 10, 1910. The lands therein de- 
scribed are Farm Units and lands not in Farm 
Units opened to settlement on September 1, 1910, 
under the Acts of Congress approved April 23, 1904, 
and May 29, 1908. The schedule gives instructions 
to settlers on surplus unallotted lands, and contains 
among other things the following: 
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‘‘The Government is now constructing irri- 
gation works from which the farm units will be 
irrigated as far as possible, but it cannot at this 
time be told what part or how much of any par- 
ticular unit can be furnished with water. It is 
probable that water can be furnished to only 
a small portion of some of these units, and it is 
possible that there will be no water at all for 
some of them, nor can it be told now when the 
water will be ready for any of these units, as the 
development of the 111igation projects has not 
vet proceeded far enough to enable the giving of 
definite [555] information on this subject at 
this time. All applicants must bear this fact in 
mind and make their selections accordingly, as 
they will act on their own responsibility and 
without any guarantee from the Government, 
and the fact that water has not or cannot be 
furnished will not excuse any entryman from a 
full compliance with the requirements of the 
law as to residence, cultivation, and the pay- 
ment of the Indian price.’’ [556] 


(continued) Approximately where was the 


homestead [336] located, that vou settled upon? 
A. Well it was the east half of Section 25, 19-21. 
Q. By 19-21 you mean Township 19, Range 21? 
A. That’s right. 


B.W. Alexander et al. 491 


(Testimony of Ray Biggerstaff.) 

Q. And that’s within this Flathead Project? 

A. That’s right. 

Q. At the time that you homesteaded that land 
did you know whether or not there would be irriga- 
tion water available for you for use on that land? 

A. As a future proposition we doubted it. 

Mr. Simmons: No cross examination. 

Mr. Smith: No cross examination. 


Witness Excused. 


CHARLES SANDERS 


was called as a witness on behalf of the defendants 
and having been first duly swo1n testified as follows: 


Direct Examination 

By Mr. Wallace: 
State your name? A. Charles Sanders. 
And where do you live? A. Arlee. 
How long have you lived there? 
Well, thirty-three years. 
. Where were you living in the spring of the 
year 1904? A. In Dillon, Montana. 

Q. Did you leave Dillon, Montana, in the spring 
and summer of 1904? [337] 

A. 1 did—not the sprine—in the summer. 

@. At alif®utowhat time? A. July 14. 

Q. 1904? a. “Ves sia. 

Q. And where did vou go? 
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A. I come to the Flathead Reservation. 

Q. And to what town or place did you go to on 
the Flathead Reservation ? 

A. Saint Ignatius. 

Q. And did you at that time or did you become, 
shortly thereafter, acquainted with Joe McDonald? 

A. Yes sir I did. 

Q. And My. Deschamps? 

A. I was acquainted with Mi. Deschamps in the 
Bitter Root when we were kids: I was acquainted 
with Mia. Deschamps long before that, in the Bitter 
Root. 

Q. Did you perform any work for Mr. Joe 
Deschamps and Mr. Joe MeDonald and Mr. Des- 


champs that vear? A. Idads 
Q. What was that work? A. Ditch work. 


Q. About when did vou commence doing diteh 
work? 

A. Well it was during the last of August or the 
first of September. 

Q. Of 

A. ——Of 1904. 

@. And where was this diteh work vou did? 

A. Post Creek. 

Q. Well on that work that you did was thatjen 
what is now [338] known as the MceDonald- 
Deschamps Diteh ? 


A. Well T suppose it was; 1 have never Deen 
back there since the work was done. 
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Q. Well where did you do this work—ditch 
work—that you did ? 

A. Right at the mouth of the Lake. 


Q. What Lake? A. At McDonald Lake. 
Q. And did the ditch divert water or did it con- 
nect with some creek? A. Post Creek. 


Q. How far approximately below the Lake did 
the ditch tap the creek ? 

A. Well I should judge maybe 50 feet. 

Q. You haven’t been back there, you say, since 
vou dug this ditch? A. No sit. 

Q. You started the latter part of August, or 
September—how long did you work? 

A. Well about a month, I have an idea about a 
month, as near as I can remember. 

Q. Was anyone helping vou? A. Yes sir. 

Q. Who? A. Wilham Turnidge. 

Q. And about how many feet or rods or miles 
of ditch did you construct ? 

A. Well about a mile I should judge. 

Q. And tell us whether or not the ditch that vou 
dug came out of the timber? [339] 

A. Well I worked until we got out to the edge 
of the timber—just the edge of the timber. 

Q. Do vou know who afterwards that land was 
allotted to where vou stopped digging the ditch? 

A. Well not only just hearsay, ves. 

Q. Was that the Dunean McDonald allotment ? 

x. Mall T couldnt saa’. 
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Q. But the ditech—vou did dig the ditch clear 
from the timber on out in the open? 

A. Out into the open, yes sir. 

Q. Was there anyone else worked on that ditch 
besides you and My. 'Turnidge? 

A. Well we worked by contract for a short time 
and then we went to work for wages, and Joe Des- 
champs was up there some and bossed the job, and 
Bill Deschamps. 

Q. And did anyone actually work on the diteh 
besides you and Turnidge? 

A. IJ think a man by the name of Murray worked 
on the ditch some. 

Q. Are you sure that that portion of the ditch 
was constructed in the year 190+? A. Yessir 

Q. Did you construct any more of the ditch to 
the various lands of the defendants in this case? 

A. No. 

Q. That’s all vou did? ee Yes sat. 

Mr. Simmons: No cross examination. 

My. Smith: No cross exammation. 


Witness Excused. [840] 


